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Foreword

An aphorism usually attributed to the Greek philosopher Socrates states that “the
beginning of wisdom is the definition of terms.” Every lawyer, and probably every
philosopher too, may agree with this statement. Before we can begin to know anything in
detail, first we need to know exactly what we are talking about. We must agree on a
common concept that includes certain facts while excluding others. A square is a rectangle
with four sides equal,! whereas a circle is a closed plane curve every point of which is
equidistant from a fixed point within the curve And not the other way round or something
in between. Assessing the nationality of audiovisual works, that is, knowing when such a
work is to be considered ‘national’ or ‘European’ according to relevant legislation, is
paramount for producers, public film funds, regulators and service providers. With the
revised Audiovisual Media Services Directive (AVMSD) and the extension of share
obligations to video-on-demand (VOD) services, the assessment of the nationality of
European AV works is becoming even more crucial.

In practice, many difficulties arise, some of which were highlighted during the
conception and implementation phases of the European Audiovisual Observatory’s new
database, LUMIERE VOD.? This has unveiled the need for comparative data and analysis in
this field, especially when it comes to entering the correct information in the search field
called “country” of the abovementioned database.

For example, even before starting to talk about the nationality of a work, we have
to agree on the definition of “work” itself; this differs among member states and may refer
to different categories of AV works in some cases. Furthermore, differences appear among
countries as to the practical implementation of this concept, for example, with regard to
the assessment of the nationality of co-productions. Differences can also be found at
national level among stakeholders, such as public film/audiovisual funds and regulators.

In addition, the information on the nationality of works is disseminated among
many - mostly national - sources, even if some European databases, to a certain extent,
collect this kind of information (for example, the MEDIA Programme, the Film Database of
Europa Cinemas, the EACEA database or the LUMIERE database of the European
Audiovisual Observatory).

In this context, the need for comparative data and analysis of the legal definitions
and current practices that are in place in the European Union concerning the nationality
of European AV works has become crucial in order to determine if further steps are

! https://www.merriam-webster.com/dictionary/square.

2 https://www.merriam-webster.com/dictionary/circle.

3 LUMIERE VOD is a directory of European films available on on-demand services in Europe. It allows us to
find the services and countries where a film has been released on VOD, and to combine search criteria in
order to create lists of available films by director, country or year of production. This project, managed by the
European Audiovisual Observatory, is supported by the CREATIVE EUROPE programme of the European Union.
It is freely accessible at: http://lumierevod.obs.coe.int/.
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needed to clarify the definition of European works and to make the information on their
nationality widely available.

It is against this general background that the European Commission has requested
the European Audiovisual Observatory to prepare a mapping report of the legal
frameworks and current practices in the European Union to define the nationality of AV
works.

With this in mind, the European Audiovisual Observatory undertook the
preparation of this mapping, with the objective of comparing the different concepts of the
nationality of audiovisual works, including cinematographic works, to understand the
purposes for which the nationality of works should be assessed; to identify the relevant
sources of information on the nationality of AV works; and to help determine the needs of
the actors in the sector (producers, distributors, audiovisual services) and of the
institutions concerned (film funds, regulators) regarding the assessment of the nationality
of AV works. Ultimately, this mapping provides an assessment of the feasibility and key
characteristics of a tool providing data on the nationality of AV works.

Such a large amount of work, the complexity of which resembled the squaring of a
circle, could not have been done without the invaluable contribution of our national
experts, who helped us gather the relevant information, and of the media regulators
across the European member states, who assisted us in checking the correctness of the
information.

Strasbourg, April 2020

Maja Cappello
Head of the Department for Legal Information
European Audiovisual Observatory
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MAPPING OF THE REGULATION AND ASSESSMENT OF
THE NATIONALITY OF EUROPEAN AUDIOVISUAL WORKS

o

et
T

1. Executive summary

The analyses of national practices in application of Article 1, paragraph 1, point (n) and
Article 1, paragraphs 2 to 4 of the AVMSD commenced by comparative analyses of the
definitions applied, the categories included in the scope, and the assessment or
verification methods and mechanisms used by the relevant bodies, together with the
identification of the bodies in charge of assessments and the cooperation between these
bodies and the national film agencies in charge of allocating film funds. While it shows
different practices used and applied, some common emerging trends can be noted. For
example, when it comes to the definitions of European works, these are more or less the
same, with a varying degree of inclusion of all four categories (audiovisual works,
cinematographic works, domestic works and European works). As for the categories
included in the scope of AV works, the national practices, to a large extent, follow the
provisions of the AVYMSD, with some noted exceptions which mostly make reference to
placing more emphasis on national productions. One of the most relevant pieces of
information relates to the difficulties faced by both the industry and national bodies in
charge of the assessment of eligible nationality of European works, for the entire industry.
This is where notable issues surface in terms of the level of difficulty in this endeavour
due to massive amounts of data and no fully reliable source of information on these
works. Cooperation between national regulatory authorities (in the vast majority of cases
in charge of applying these rules) and film agencies does exist sometimes, formally or
informally, but remains rather weak.

1.1 Definitions

Definitions of European works are found in 28 cases (including direct reference to the
AVMSD definition in the relevant national legislations), with the exception of one case.

Thirty-one per cent of cases include definitions for all four categories identified in
this mapping, followed by 24 per cent of cases which provide for one out of four
definitions. Twenty per cent of cases include definitions for two out of the four categories,
with the same percentage of cases including definitions for three out of the four
categories. The details regarding the definitions are elaborated in Chapter 3.
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1.2 Categories included in the calculation of the share of
European works

Article 16 of the AVMSD stipulates the obligation on the part of member states to ensure
that, where practicable and by appropriate means, broadcasters reserve a majority
proportion of their transmission time for European works.* Article 16 provides categories
of AV works which are to be excluded from this calculation, that is, news, sports events,
games, advertising, teletext services and teleshopping.

The vast majority of cases (24) stipulate this obligation in their respective national
legislation in the same way as in AVYMSD.

In one case, the list of categories of audiovisual works which are included in the
scope are provided instead of those that are to be excluded.

Overall, the provisions of the AVYMSD have been found to sufficiently encompass
the categories included in the scope of audiovisual works, except in rare instances where
national specifics have dictated an extension of the categories.

1.3 Assessment of the eligible nationality of AV works

Member states are obliged to report biannually to the European Commission (EC) on the
application of Article 13, 16 and Article 17 of the AVMSD. Without exception, this is done
first and foremost by providing a reporting obligation, at regular time intervals, for the
audiovisual media service providers within each respective jurisdiction.

Generally, it appears that the regulatory authorities rely on information provided
by the AVMS providers, with reports indicating a high level of trust in the data submitted.
The EC guidelines are used as guiding principles in this respect. Reports show that
assessment is performed to a limited extent, on a case-by-case basis, predominantly when
the information received does not seem reliable.

The reported sources used in cases where verifications are necessary include the
relevant national film institutions, information-sharing between regulatory bodies and
film institutions, open online searches, programme monitoring, the Lumiere database, etc.

As indicated in the factsheets, the predominant problems encountered in the
execution of these obligations include the volume of data to be processed, coupled with a
lack of resources on the part of the regulatory authorities, followed by the lack of
centralised databases of audiovisual works with homogeneous indicators.

4 Article 13 does not expressly exclude specific categories of audiovisual works from the calculation of the
share of European works. Member States, however, may in principle enact more detailed or stricter rules in
this respect, in line with Article 4(1) AVMSD, provided that they comply with EU law, including the principles
of necessity and proportionality.
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1.4 Nationality of AV works and discriminatory measures

There appear to be rare instances in terms of national practices when it comes to the
discriminatory measures of works originating in EU member states by other states. The
issues in this regard seldom appear and are considered marginal (BE FR), and when they
do, the regular procedure envisaged within the assessment obligations on a case by case
basis apply (EE) and reliance of the Revised Guidelines for Monitoring the Application of
Articles 16 and 17 of the AVMSD (IE).

1.5 Nationality of AV works and co-productions

Co-production schemes are predominantly assessed by the relevant bodies (usually film
institutes and alike) for the purpose of determining the eligibility of works for the
allocation of national film funds. In this respect, varying criteria have been established
based on the European Convention on Cinematographic Co-production, as well as on bi-
and multilateral and international treaties.

In comparison to the AVMSD, the ECCC concerns the European cinematographic
works according to European elements, such as the creative group (director, screen writer,
etc.), the performing group (actors) and the technical group (editor, art director, etc.) and
allocates points to each of these elements, with the threshold of minimum of 15 points
(out of 19). The exception is when the competent authority decides to grant a co-
production status for works which achieve a lesser number of points but do reflect the
European identity.

The complementarity between the ECCC and the AVMSD relies in the goals of
promoting European cultural values and diversity with promotion and distribution of
European works: while the AVMSD provides for eligibility criteria for works which are not
only co-productions, this co-production element is the principal purpose of the ECCC.
Also, as stipulated in Recital 70 of the AVMSD from 2010, member states are to encourage
broadcasters to include an adequate share of co-produced European works or of European
works of non-domestic origin in their programming, purpose which is covered by the
ECCC. From reports, it appears visible that the countries do encourage adequate inclusion
of co-produced European works or of European works of non-domestic origin, as
stipulated by the AVMSD.

1.6 Labelling in metadata

In line with efforts to promote cultural diversity, users of on-demand audiovisual media
services should be enabled to easily find European works. For that to happen, the revised
AVMSD from 2018 encourages in Recital 35 that labelling should be used in metadata of
audiovisual content that qualifies as a European work and be made available to media
service providers.
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Being in its infancy, at this point in time not many countries have reported on
measures to use the labelling in metadata of the European works to be made available to
media service providers.

Some good practices have been reported on the part of the industry in regard,
which are not necessarily only related to the implementation of shares obligations arising
from the AVMSD, but also for the purpose and benefits of the works themselves. In one
case (GB), availability of labelling for all AVMS providers is helpful in general, but also for
the appropriate categorization of works and fulfilment of their reporting obligations (GB).
In some instances, information on the country of origin or the language is indicated, with
very few examples of “European works” tags used in a separate, structured section (BE
NL). There are instances in which the non-digital data (provided by film distributors) is
kept (in case of Cyprus, it is the Film Classification Committee, under the Press and
Information Office of the Ministry of Interior). In France, on the other hand, the
International Standard Audiovisual Number (ISAN) is requested for all works seeking
financial support from the national film fund (similar practice also reported in the
Netherlands), in addition to works that have been restored or digitalised with the support
of the film fund containing all the necessary metadata for their broadcast on any
digital support.

1.7 Cooperation between national regulatory authorities and
film agencies

In all but one case, the national bodies in charge of ensuring compliance with the AVMSD
and of assessing the eligibility of AV works as European works for the purpose of share of
European works obligations are the national regulatory authorities. In the majority of
cases, the assessments are done solely by regulators or the relevant ministry (as in one
case), independently of the relevant film fund institutions. However, a certain level of
cooperation is reported to exist between these institutions, especially when the works are
subject to national film funding, or, for example, in cases where a particular work’s
eligibility has to be determined.
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2. Methodology and structure of the
mapping report

The methodology adopted by the Observatory can be summed up as follows:

the choice of an international expert to provide assistance throughout the
mapping and the elaboration of a comparative analysis;

the choice of a pool of national experts from relevant film fund
institutions to respond to a standardised questionnaire; the elaboration of
a standardised questionnaire to be filled in by each national expert; one
questionnaire per country was completed, with the exception of Belgium,
where a questionnaire was completed for both the French and the Flemish
Communities;

the gathering of the collected information in national factsheets to be
checked by the national expert;

the cross-checking of the factsheets by national regulatory bodies;

the elaboration of a standardised questionnaire on specific practical
implementation issues to be circulated among stakeholders.

The questionnaire sent to the national experts aimed at identifying:

the legal definitions of AV works, including audiovisual, cinematographic,
national and European works;

the categories included in the scope of AV works;

the list of the relevant national bodies in charge of monitoring the
compliance of AVMS providers with the AVMS Directive;

the practices and relevant sources of information used to determine the
eligible nationality of AV works;

the feasibility and key characteristics of tools providing data on the
nationality of AV works;

the labelling in metadata of AV content.

Based on these elements, the Observatory, with the assistance of an international expert,
elaborated a national legal summary for each member state. These summaries have been
checked by the national experts of each country and cross-checked by experts from the
competent national regulatory authorities.

The summaries are structured around seven sections:

Section 1 - Definitions: It provides an analysis of the national legal definitions of the key
concepts for the present study, which are:
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“Audiovisual works”
“Cinematographic works”
“National works”
“European works”;

Section 2 - Categories included in the calculation of the share of European works: It deals
with the analyses of national legislations in terms of the comparison of the scope of these
provisions at national level with the provisions of the AVMSD and the identification of
such cases;

Section 3 - Assessment of the eligible nationality of EU works: It provides an overview of
national practices in relation to the assessment and sources used for determining whether
AV works are European and, if present, any other enforcement measures applied by the
relevant national body in charge of monitoring the compliance of AVMS providers with
the AVMSD, pursuant to Article 1, paragraph 1 (n) of the AVMSD. In particular, this section
will highlight:

B the sources used by the relevant national body;
B the specific difficulties encountered in implementing Article 1, paragraph
1 (n) of the AVMSD;

Section 4 - Nationality of AV works and discriminatory measures: this section deals with the
way in which the relevant national body in charge of monitoring the compliance of AVMS
providers with the AYMSD oversees compliance with discriminatory measures, pursuant to
Article 1, paragraph 2 of the AVYMSD, and the tools it uses for this purpose;

Section 5 - Nationality of AV works and co-productions: this section deals with the way in
which the relevant national body in charge of monitoring the compliance of AVMS
providers with the AVYMSD oversees compliance regarding the co-production of AV works,
pursuant to Article 1, paragraphs 3 and 4 of the AVMSD, and the tools it uses for this
purpose;

Section 6 - Labelling in metadata of AV content: this section provides information on the
practice of making available the labelling in metadata of audiovisual content that
qualifies as a European work;

Section 7 - Cooperation of relevant institutions: this section provides for the identification
of the relevant national body in charge of monitoring compliance with the AVYMSD, as
well as providing information on whether this body cooperates on these issues with the
national/regional film/audiovisual funds, and if so, in what way.

The comparative legal analysis mirrors the structure of the national legal
summaries and, for the issues detailed in the aforementioned sections 1 to 7, provides an
analysis aimed at highlighting the common trends and patterns which exist between the
28 EU member states, as well as the relevant specificities of some individual cases.’ The

5 In the case of Belgium, separate factsheets and analysis will be provided for the two linguistic Communities
(BE FR and BE NL).
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data on the United Kingdom were collected while it was still a member of the European
Union, so they are included in this report.

National legal summaries have, in addition, sections dedicated to information, if
available, about the ongoing transposition process of the new AVMSD text; relevant
studies, reports and researches published in the last 5 years on issues related to the
present mapping (for example, the enforcement of and compliance with the obligations or
impact assessments); as well as all links to the relevant national primary and secondary
legislation, in the national language and, where available, in English. When provided, the
English translations shall not be considered official translations.
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3. Comparative legal analysis

3.1 Setting the scene

The obligations stemming from the AVYMSD in relation to securing a share of European
works, both in its 2010 version and in the reviewed 2018 version which is currently being
transposed by the member states (unchanged in this regard), include requirements for
broadcasters to reserve a majority proportion of their transmission time (except for news,
sports events, games, advertising, teletext services and teleshopping) for European works.
This obligation is detailed in Article 16 of the AVMSD.

This obligation is complemented in Article 17 of the AYMSD (also unchanged) by
an additional rule in terms of share of European works, i.e. that 10% of the transmission
time (or alternatively 10% of the programming budget) shall be reserved to European
works created by producers who are independent of broadcasters.

These shares in terms in transmission time (applicable in a linear environment)
cannot be used in a non-linear environment where there is no such thing as “transmission
time”, which is why the AVMSD, when its scope was extended to non-linear services in
2010, created specific rules for these services. In the 2010 version of the AVYMSD, the
obligations were limited to a general obligation of promotion of and access to European
works for on-demand audiovisual media service providers. This obligation has been
strengthened in the reviewed version of the AVYMSD from 2018 by a new obligation for
these services in terms of share: as transmission time cannot be applied for those services
which are not “pushed” to the viewer but “pulled” by the viewer at any time, VOD services
have now the obligation to secure at least 30% of European works in their catalogues.
This obligation is detailed in Article 13 of the AVMSD.

As we know, the intention behind the provisions of the AVMSD in relation to
European works is to strengthen the competitiveness of the European audiovisual
industry for the purpose of promoting and developing European heritage and cultural
diversity; improving the distribution and circulation of European works within the internal
market; and strengthening the European production sector as a whole (service providers,
producers, authors, etc.).

The way in which Articles 13, 16, and 17 of the AVYMSD are implemented and
enforced by member states has been studied thoroughly by the European Audiovisual
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Observatory in a previous mapping, published in 20196 That mapping aimed at
identifying the financial investment obligations applicable to broadcasters, VOD providers
and distributors, and the levies to film funds that are imposed on the different players in
the audiovisual industry (broadcasters, VOD providers, distributors, theatres, the video
industry,...), as well as identifying the promotion obligations (shares and/or prominence)
imposed on broadcasters and VOD providers. It also aimed at providing a comprehensive
comparative analysis of the functioning of these various support mechanisms. This study
covered EU-28, but also Iceland, Norway and Switzerland.

The question of the promotion of European works brings quite naturally another
one to the surface, to which the present mapping will try to provide some answers: what
is a European work? Article 1 of the AVMS provides of course for a definition of what it to
be considered as an European work, but, since the AVMSD is a minimum harmonisation
Directive, 1) this definition can be transposed by each member state with some
modifications as long as this transposition respects European law and 2) this obligation
has to be enforced by the competent national authority in each member state, according
not only to the transposed definition, but also to their own practices, their own priorities,
their own working forces, their available data about the situation of the market etc. In
other words, the assessment of the European status of a work is, first and foremost, the
assessment by national authorities of the national character of such a work with respect
to one or more member states.

Against this background, it is clear that the issue of the assessment of the
nationality of audiovisual works is crucial for the competent national authorities’
appropriate enforcement of the compliance of AVMS providers with the AVMSD. Although
not related to AVMSD compliance (which is the main focus of this mapping, even though
the information is provided and presented in order to allow the reader to understand the
overall audiovisual policy context), this issue is also important for the implementation of
the rules regarding film funding notably with regard to the eligibility of the works under
the specific schemes. The nationality of a work will determine, in the media regulation
environment, if such a work can qualify for the aforementioned shares, therefore
influencing the decisions of media service providers in terms of the funding, acquisition,
broadcasting, “cataloguing” and development of prominence initiatives in catalogues of
audiovisual works. The nationality of a work will also determine, in the film funding
environment, for which support scheme a work is eligible and to what extent. Together,
these issues (and their proper enforcement) are fundamental to the development and the
thriving of the audiovisual sector, based on clear legal framework and efficient
compliance environment, both of which creates incentives for investment in production
and distribution of European works.

For the vast majority of countries, the assessment of works in terms of their
nationality under AVMSD criteria lies, as this study will show, with the national media
regulatory authorities, notably for the purpose of evaluating and reporting on audiovisual

6 Mapping of national rules for the promotion of European works in Europe, European Audiovisual Observatory,
Strasbourg, 2019,
www.obs.coe.int/en/web/observatoire/mapping-reports/-/asset_publisher/DWKuMIYYSésl/content/mapping-
of-national-rules-for-the-promotion-of-european-works-in-euro-1.
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media service providers’ abidance by share of European works requirements. This task
presents many difficulties, such as the lack of reliable and uniform databases of works,
coupled with the administrative burden due to the sheer volume of data to be processed
compared to the very often low human and technical resources which the institutions in
charge of enforcement have at their disposal.

On the other hand, national film fund institutions also evaluate the works and
their nationality for the purpose of assessing their eligibility for production funding
schemes. They also face, more than media regulators who are not at the forefront of this
issue, all the questions related to the various types of co-productions between EU
countries as well as between EU and non-EU countries, especially in terms of the level
and division of funding between different states.

While some cooperation has been noted between these institutions, it is not
organised nor executed in a unified matter, which, in turn, may lead to many practical
difficulties. For example, while a national regulatory authority may assess a certain work
to satisfy the necessary share of European works, criteria, the film fund may have a
completely different approach, resulting in the same work being assessed and determined
differently by these respective bodies.

While the definitions of applicable categories of work exist in most countries (see
details in the sections below), they tend to differ somewhat, making the job of assessing
them even harder and creating potential contradictions between the assessments made in
one country and those made in another.

3.2 Definitions

This mapping attempts to examine the nationality of audiovisual works based on the
consideration of national legal definitions (or lack thereof) examined in this mapping and
detailed in the national factsheets include the definitions of audiovisual,
cinematographic, domestic and European works, as they serve as the basis for
determination of practices encompassed by this mapping. As stipulated above, nationality
of audiovisual works is important from the perspective of the entire creative industry in
Europe, and not only for the purpose of fulfilments of share obligations stemming from
the AVMSD.

Definitions from the AVMSD, referring to the origin of the work, are important
from the perspective of assessment of obligations in relation to provision of European
content shares.

Article 1, paragraph 1, point (n) of the AVMSD states:

“ ¢

European works’ means the following:

(i) works originating in Member States;

(i) works originating in European third States party to the European Convention on
Transfrontier Television of the Council of Europe and fulfilling the conditions of paragraph
3;
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(iii) works co-produced within the framework of agreements related to the audiovisual
sector concluded between the Union and third countries and fulfilling the conditions
defined in each of those agreements.”

Furthermore, Article 1, paragraphs 2 to 4 of the AVMS Directive add:

“2. The application of the provisions of points (n)(ii) and (iiij) of paragraph 1 shall be
conditional on works originating in Member States not being the subject of discriminatory
measures in the third country concerned.

3. The works referred to in points (n)(i) and (ii) of paragraph 1 are works mainly made with
authors and workers residing in one or more of the States referred to in those provisions
provided that they comply with one of the following three conditions:

(i) they are made by one or more producers established in one or more of those States;

(ii) the production of the works is supervised and actually controlled by one or more
producers established in one or more of those States;

(iii) the contribution of co-producers of those States to the total co-production costs is
preponderant and the co-production is not controlled by one or more producers
established outside those States.

4. Works that are not European works within the meaning of point (n) of paragraph 1 but
that are produced within the framework of bilateral co-production agreements concluded
between Member States and third countries shall be deemed to be European works
provided that the co-producers from the Union supply a majority share of the total cost of
production and that the production is not controlled by one or more producers established
outside the territory of the Member States.”

However, on the national level, the types of works are also important, such as the
definition of a programme, as stipulated by Article 1 (b) of the AVMSD, which states that
programme “means a set of moving images with or without sound constituting an individual
item within a schedule or a catalogue established by a media service provider and the form
and content of which are comparable to the form and content of television broadcasting.
Examples of programmes include feature-length films, sports events, situation comedies,
documentaries, children’s programmes and original drama”. This is because the definitions
on the national level serve multiple purposes, such as for the funding of audiovisual
works and not solely the purpose of satisfying the obligations stemming from the AVMSD.

This definition is found in almost all cases (inclusive of either the definition itself
or a direct reference to the AVMSD definition in the relevant national legislations). In
three cases (GB, NL, SE) there is a lack of definition of the European works, but the
legislation provides for direct reference to the definition from the AVMSD. In one case
(DE) there is no definition of European works or reference to the AVMSD. Instead, the
legislation stipulates that, in order to present the plurality of the German-language
regions and of Europe as a whole and to promote European film and television
productions, television broadcasters should reserve the majority proportion of the time
devoted to the transmission of feature films, films made for television, series,
documentaries and comparable productions overall for European works in accordance
with European law.
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The definitions of the four categories of works identified in this mapping
(audiovisual, cinematographic, domestic and European works) are provided for in national
legislations in various forms:

- 9 out of 29, or 31% of cases show the presence of definitions of all four
categories (CZ, ES, FR, GR, IT, LT, PT, RO and SK);

- 24% (7 cases in CY, GB, IE, LU, FI, NL, SI) provide for 1 out of 4 definitions, out
of which 6 of them include the definition or a direct reference to the definition
of European works provided by the AVMSD provided, with 1 case where the
only definition provided is that of domestic works (NL);

- 20% of cases include 3 out of 4 categories (AT, BE FR, HR, HU, MT, PT), same
as those who have 2 out of 4 categories (BE NL, BG, DK, LV, SE).

In 18 cases (BE NL, BG, CZ, ES, FR, GB, GR, HR, HU, IT, LT, LV, NL, PL, PT, RO, SE and SK),
there exists a definition of the origin of the work, as domestic or national. The definitions
of the types of work, i.e. audiovisual or cinematographic, are found in approximately 50%
of cases. In particular, while the ratio of having the definition of audiovisual works is
15:14 in favour of the existence of the definition, the exact opposite (14:15) is true for the
definition of cinematographic works.

Table 1. Overview of existence of relevant definitions

AT Yes Yes No Yes

BE FR Yes Yes No Yes
BE NL No No Yes Yes
BG No No Yes Yes
cy No No No Yes
Cz Yes Yes Yes Yes
DE No No No No

DK No Yes No Yes
EE Yes No No Yes
ES Yes Yes Yes Yes
FI No No No Yes
FR Yes Yes Yes Yes
GB No No Yes No

GR Yes Yes Yes Yes
HR Yes No Yes Yes
HU No Yes Yes Yes
IE No No No Yes
IT Yes Yes Yes Yes
LT Yes Yes Yes Yes
LU No No No Yes
LV No No Yes Yes
MT Yes No No Yes
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NL No No Yes No

PL Yes No Yes Yes
PT Yes Yes Yes Yes
RO Yes Yes Yes Yes
SE No Yes Yes No

Sl No No No Yes
SK Yes Yes Yes Yes

Source: Response to European Audiovisual Observatory standardised questionnaire

3.2.1 Audiovisual works

A definition of the term ‘audiovisual works’ is provided in 15 cases (BE FR, CZ, EE, ES, FR,
GR, HR, IT, LV, MT, PL, PT, RO and SK), inclusive of the definition of audiovisual media
services and/or programmes.

Where a definition is not provided for (BE NL, BG, CY, DE, DK, FI, GB, HU, IE, LU,
LV, NL, SE and SI), in some rare cases reference is made to the existence of certain
guiding principles (BE NL), or the definition of film works (DK) or film (LV) is applied.

For the purposes of the AVMSD, the term ‘audiovisual’ should refer to moving
images with or without sound, as detailed in article 1(b) of the AVMSD, thus including
silent films but not covering audio transmission or radio services. While the principal
purpose of an audiovisual media service is the provision of programmes, the definition of
such a service should also cover text-based content which accompanies programmes,
such as subtitling services and electronic programme guides. Stand-alone text-based
services should not fall within the scope of this Directive, which should not affect the
freedom of the member states to regulate such services at national level in accordance
with the Treaty on the Functioning of the European Union.

Figure 1. Definition of “Audiovisual works”

= YES = NO

Source: Analysis of the responses to the European Audiovisual Observatory standardised questionnaire.
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3.2.2 Cinematographic works

Fourteen cases provide for a specific definition (AT, BE FR, CZ, DK, ES, FR, GR, HU, IT, LV,
PT, RO, SE and SK), and 8 cases are inclusive of the definition of audiovisual works, (CZ,
DK, ES, HU, IT, LV, SE and SK) pertaining to works of cinematic art (cinematographic
works), motion pictures, creations of imagination including fiction, documentaries, etc.

In the 15 cases where a definition is not present (BE NL, BG, CY, DE, EE, FI, GB, HR,
IE, LU, LV, MT, NL, PL and Sl), some countries make reference to the European Convention
on Cinematographic Co-Production (BE NL, EE), film (BG, CY, DE, GB, LV, NL, PL, SI), and
works (MT).

Figure 2. Definition of “cinematographic works”

YES mNO

Source: Analysis of the responses to the European Audiovisual Observatory standardised questionnaire.

3.2.3 Domestic works

The majority of cases (18) provide for a definition of domestic and/or national work (BE
NL, BG, CZ, ES, FR, GB, GR, HR, HU, IT, LT, LV, NL, PL, PT, RO, SE and SK), predominantly
relating to the national originality of works for the purpose of share obligations and the
provision of financial support for audiovisual creations.

Of the remaining countries (11) that provide no definitions (AT, BE FR, CY, DE, DK, EE, Fl,
IE, LU, MT and Sl), some rely upon certifications needed for the provision of funding (DE),
film and producers (DK), and audiovisual works (SI).
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Figure 3. Definition of “Domestic works”

EMYES mNO

Source: Analysis of the responses to the European Audiovisual Observatory standardised questionnaire.

35.2.4 European works

The vast majority of cases (25: AT, BE FR, BE NL, BG, CY, CZ, DK, EE, ES, FI, FR, GR, HR, HU,
[E, IT, LT, LU, LV, MT, PL, PT, RO, Sl and SK) include a definition of the term ‘European
works’ stemming from the AVMSD, while only 4 cases (DE, GB, NL and SE) do not provide
a definition. In the majority of these cases, the relevant national legislation contains
direct references to the definitions provided for in the AVMSD (GB, NL and SE).

Figure 4. Definition of “European works”

HYES mNO

Source: Analysis of the responses to the European Audiovisual Observatory standardised questionnaire.
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3.3 Categories included in the calculation of the share of
European works

Article 16, paragraph 1 of the AVMSD stipulates:

“1. Member States shall ensure, where practicable and by appropriate means, that
broadcasters reserve for European works a majority proportion of their transmission time,
excluding the time allotted to news, sports events, games, advertising, teletext services
and teleshopping...”

Identified categories are found in 24 national legislative frameworks (AT, BE NL, BG, CY,
CZ, DK, EE, ES, FI, GB, GR, HR, IE, IT, LT, LU, LV, MT, NL, PL, PT, RO, SI and SK). This does
not include the specific reference to categories for VoD services, as the majority of cases
does not have such specific obligations for these services, except in one case (RO) where
the exception of information programmes, sports broadcasts and teleshopping is made for
VoD. These include a case where the category “games” from the AVMSD is elaborated on
by referencing it as “competitive entertainment programmes” (Fl); a case which specifies
“entertainment programmes and ancillary broadcasting, including advertising and
teleshopping” (SK); and a case where the regulatory framework does not provide for any
reference, just the obligation to reserve the majority of transmitting time for European
works (NL), but in practice, the categories of exclusion provided for in the AVMSD are
considered.

In four cases (BE FR, FR, HU and SE), the categories are more detailed than
provided for in the AVMSD, as the member states are free to apply more detailed or
stricter rules in the fields coordinated by the AVMSD to providers under their jurisdiction,
as long as those rules are consistent with the general principles of European Union law.
All such instances further specify the categories of AV works already included in the
AVMSD, as follows:

B self-promotion (BE FR)

B long-duration cinematographic works, variety shows, non-fiction
broadcasts mostly produced on set, reality programmes if containing
elements subsidiary to excluded works (FR)

B political advertisements, public service announcements, sponsorship
announcements, public service advertisements and non-interactive
teletext (HU)

B transmissions consisting purely of text (SE).

7 Article 13 does not expressly exclude specific categories of audiovisual works from the calculation of the
share of European works. Member States, however, may in principle enact more detailed or stricter rules in
this respect, in line with Article 4(1) AVMSD, provided that they comply with EU law, including the principles
of necessity and proportionality.
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In the case of France, the mention of long-duration cinematographic works does not mean
that this category is excluded from the share calculation stemming from the AVMSD, but
that these works are subject to specific national sub-quotas as detailed in the relevant
Decree.

In one instance, instead of specifying the categories which are to be excluded
from the calculation of the share under Article 16 of AVMSD, the national legislation
adopts the opposite approach by providing for categories that are included in the share
calculation, namely: feature films, films made for television, series, documentaries and
comparable productions (DE).

Table 2. Overview of the scope of national legislations in comparison to the AVMSD provisions

Scope more (or less) restrictive than or Category of work added (or removed)
identical to the AVMSD compared to the AVMSD

Identical to AVMSD

AT
BE FR | More Self-promotion
BE NL Identical to AVMSD

BG Identical to AVMSD
cY Identical to AVMSD

cz Identical to AVMSD
Providing for categories included, rather Categories included: feature films, films
DE than excluded made for television, series, documentaries

and comparable productions
DK Identical to AVMSD

EE Identical to AVYMSD
ES Identical to AVMSD
Fl Identical, with more explanatory wording Competitive entertainment programmes for
games
More Long-duration cinematographic works,
variety shows, non-fiction broadcasts
FR mostly produced on set, reality

programmes if containing elements
subsidiary to excluded works

GB Identical to AVMSD

GR Identical to AVMSD

HR Identical to scope and categories of works, as provided by AVYMSD
More Political advertisements, public service

announcements, sponsorship

HU announcements, public service
advertisements and non- interactive
teletext

IE Identical to AVMSD

IT Identical to AVMSD

LT Identical to AVMSD
LU Identical to AVMSD
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Scope more (or less) restrictive than or Category of work added (or removed)
identical to the AVMSD compared to the AVMSD
LV Identical to AVMSD

MT Identical to AVYMSD
NL Identical to AVMSD

PL Identical to AVMSD
PT Identical to AVMSD
RO Identical to AVMSD

SE Identical to AVMSD
Sl Identical to AVMSD
SK Identical to AVMSD, with more explanatory wording for the scope

Source: Analysis of the responses to the European Audiovisual Observatory standardised questionnaire.

3.4 Reporting on compliance with obligations related to
European works

While reporting obligations stem from both Article 13 and 16 of the AVMSD, a closer look
is provided for those arising from Article 16, paragraph 3, which states:

“3. Member States shall provide the Commission every 2 years, starting from 3 October
1991, with a report on the application of this Article and Article 17.

That report shall in particular include a statistical statement on the achievement of the
proportion referred to in this Article and Article 17 for each of the television programmes
falling within the jurisdiction of the Member State concerned, the reasons, in each case, for
the failure to attain that proportion and the measures adopted or envisaged in order to
achieve it...”

The obligation to reserve time for European works is accompanied by the obligation on
the part of member states to submit reports biannually to the European Commission on
the application of this Article and Article 17 (referring to the obligation of reserving
transmitting time for European works of independent producers). These reports have to
include a statistical statement on the achievement of these obligations for each of the
television programmes falling within the jurisdiction of the member state concerned, the
reasons, in each case, for the failure to attain that proportion, and the measures adopted
or envisaged in order to achieve it.

For this purpose, in 28 cases, the national measures in place for ensuring respect
for these obligations include the obligation on the part of AVMS providers to submit
relevant reports to the national regulatory authorities in relation to the implementation of
quota obligations. In one case (LU), this obligation is entrusted to the relevant ministry. It
appears from the responses to the standardised questionnaire that in the vast majority of
cases reporting is done on an annual basis, but it should be noted that this information
has not been specified in all national legal summaries, and that there were references to
the period using terms such as “on a reqular basis” (DE, PL). In exceptional cases, reports
are submitted monthly (HU and SK for broadcasters), quarterly (PT) or on a six-months
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basis (RO), with one case where VOD providers are obliged to submit reports only upon
request (SK).

The member states’ obligations are, without exception, fulfilled first and foremost
by providing a reporting obligation, at regular time periods, for the audiovisual media
service industry within each respective jurisdiction.

Regulatory authorities report a high level of trust in the data submitted and no
solid basis for questioning their authenticity. It has been reported that EC guidelines in
relation to this provision are used as guiding principles (IE, PT, SE). Reports show that
information is verified to a limited extent, on a need-be basis, when the information
received seems questionable. In such cases, additional information, clarifications and/or
corrections are requested from the AVMS providers. There are cases where, for instance,
the regulator carries out sample, random checks (BE FR, HU, IE, NL), sometimes including
the services of independent experts (BG).

The reported sources used in cases where verifications are necessary include the
relevant national film institutions for the determination of domestic works; cooperation
between regulatory bodies and film institutions throughout Europe; audience
measurement and research agencies (CY); open online searches (CY, CZ, SI, NL); IRIS (CY);
data from programme supervision (DE); IMDb (ES); the Lumiere database (LV, Sl); and the
British Board of Film Classification (RO). The most complex situation reported was in
determining distinction between works originating from third countries and European
works.?

In one case (AT), verification obligations refer only to information provided by
public service broadcasters. In some instances, decisions on certain types of works are
made by the regulatory authority on a case-by-case basis (FR).

In two instances, no particular practices are reported, as the regulatory authorities’
relevant department are being set up (GR and LT).

The examination of potential problems in relation to reporting obligations, the
mapping identified the problems reported by the broadcasters, concerning the
exceptions provided in the AVMSD regarding the calculation of the share and the
geographical area covered by the broadcast or the thematic profile of the service.
Furthermore, the sheer volume of data and the lack of resources on the part of regulatory
authorities in processing them is an indicated factor. In addition, it appears that the task
of determining the eligibility of works can be very challenging, as there are no specific or
detailed guidelines and no reliable general database.

8 In particular, as mentioned in the factsheet from Spain, an AVMS provider located that had produced a
certain audiovisual work argued that it was Irish (therefore European), according to the national definitions
related to co-productions. The regulatory authority put this into question and requested the AVMS provider to
obtain a formal declaration from the competent authority (Screen Ireland). Once confirmed that the work was
indeed Irish, the AVMS provider’s declaration was accepted.
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Table 3. Overview of national practices in the assessment of AV works

- Description of the national practice Sources used for the assessment

AT

BE FR

BE NL

BG

cy

(4

DE

DK

EE

KommAustria is obliged to make an
assessment for public service media,
done by way of an annual self-
assessment report submitted by the
public service broadcaster.

Other AVMS providers submit annual
reports.

Content assessment takes place only to a
very limited extent, for example, when
information in the lists does not seem
plausible.

AVMS providers submit annual reports.
The CSA carries out sample verification,
and when in doubt, it questions the AVMS
provider regarding the qualification. The
CSA conducts sample-based researches
on the production company responsible
for the work in question.

The VRM collects the reports from AVYMS
providers.

The CEM collects annual data from
providers, the verification of which has
been carried out over a period of time,
with the assistance of independent
external experts.

Annual reports from providers are
collected by the CRTA.

In the case of unclear/missing data, the
CRTA communicates with broadcasters
for supplementary data.

Annual reports from providers are
collected by the RRTV.

When in doubt, the RRTV requests
information from the audiovisual media
service provider responsible for
verification

Reports from commercial AVMS are
submitted on a regular basis, usually via
the German Media Association VAUNET.
AVMS providers report to the Danish
Radio and Television Board, no problems
have been identified.

AVMS providers submit reports to the

No specific sources reported.

The CSA refers to the CCA’s qualification
and/or to the nationality (country of
establishment) of the executive producer.

No specific sources reported.

No legal or practical mechanisms and tools
to double check and verify information are
reported, but there are also no grounds to
mistrust the reported information from
providers.

The CRTA verifies percentages through a
list provided by AGB Nielsen Media
Research (Cyprus). Also, the CRTA
occasionally conducts online searches and,
failing that, resorts to its IRIS (checking
the opening and/or closing credits of the
title in question).

The verification of data is very difficult.
Usually open sources are used, but these
are not entirely reliable.

Media Authorities assess the figures, based
on information available from programme
supervision.

If needed, legislation provides for further
elaborations to be requested from AVYMS
providers, however this has not been
deemed necessary.

In assessing Estonian works on a case-by-
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- Description of the national practice Sources used for the assessment

ECTRA.

No specific difficulties have been
reported but it should be noted that the
Estonian market is small.

AVMS providers submit reports to the
CNMC.

The most complex situation reported was
in determining the distinction between
American and British or Irish works.

No practice reported

AVMS providers submit reports, subject to
an assessment done by the CSA in
application of national legislation,
supplemented by sub-legislation which
establishes additional criteria based on a
points system. When the work is subject
to support from the CNC, a joint
assessment is done by the CSA and the
CNC.

In some instances, the CSA decides if a TV
show is an audiovisual work on a case-by-
case basis, and in this framework, it uses
its own guidelines which can be the
result of a consultation involving the
broadcasting sector (for example, the
consultation regarding scripted reality).
AVMS providers submit reports to Ofcom
via an online portal; Ofcom reports no
implementation difficulties.

There are guidelines available for all
AVMS providers in relation to all relevant
information and obligations.

The NCRTV is in the process of setting up
a department that will deal with these
issues. Hence, there are no relevant
practices in this regard at present.

MAPPING OF THE REGULATION AND ASSESSMENT OF
THE NATIONALITY OF EUROPEAN AUDIOVISUAL WORKS

case basis, the criteria include works which
are considered as such by the Estonian
Film Institute, works which are self-
evidently Estonian or works which meet
the criteria of “in-house production.”

In order to determine whether or not a
work is Spanish, the CNMC sends a formal
question to the ICAA, which owns this type
of information.

Likewise, in order to determine whether or
not a work is European, the CNMC sends a
formal question to the member state to
which the AVMS provider who declares the
AV work belongs. Specifically, the CNMC
sends the formal question to the
organisation which is equivalent to the
Spanish ICAA.

Apart from the aforementioned sources,
the CNMC reports that it has sporadically
used the IMDB database in determinations.

No specific sources reported.

A database is available for audiovisual
media service providers in which they can
consult which works have been qualified
as European works.

Ofcom relies on data submissions from its
licensed broadcasters to confirm that the
AVMS share obligations have been met. It
does not rely, in so far as it has been
possible to establish, on other sources of
information.

No specific sources reported.

The AEM collects annual reports from AVMS providers and, as far as possible, verifies
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- Description of the national practice Sources used for the assessment

the data in relation to the origin of the work, the headquarters of producers, as well as
the total net time devoted to European works.

HU

LT

LU

LV

MT

AVMS providers submit monthly reports

Available data for the NMHH or according

to the NMHH. The NMHH does not modify| to the IMDb.

the submissions, however, if necessary,
the media service provider may modify
previous reporting.

The NMHH uses a random check
approach, and, should any issue arise
from this, it further investigates it.

AVMS providers submit reports to the BAI,
who considers the EC guidelines in this
regard as well as its own operational
processes on this issue. This includes
self-declarations by broadcasters on
"works”, with spot-checking by the BAI.
AVMS providers submit reports to AGCOM
via a certified e-mail address.

In case of non-fulfilment of the European
share obligations, service providers are
obliged to submit to AGCOM appropriate
justifications.

There is no permanent system of
reporting and supervision.

The RTCL carries out surveys showing the
trends in the implementation of European
share obligations in Lithuania, the results
of which are published in its annual
reports; these show that the obligations
are largely respected.

AVMS providers must submit reports to
the Department of Media,
Telecommunications and Digital Policy of
the Ministry of State (SM(), indicating,
where appropriate, the reasons why it has
not been possible to achieve those
proportions, and the measures adopted or
envisaged to achieve them. Additionally,
VODs are to report on the promotion of
European works every four years.

AVMS providers submit annual reports to
the NEMC.

Data collection is based on the principle
of self-declaration by the AVMS providers.
In the past, the NEMC conducted ad hoc
sample analyses to check the validity of
declarations.

AVMS providers submit annual reports to
the Broadcasting Authority.

When necessary, the BAI checks the
information from AVMS providers against
information in the public domain.

No specific sources reported.

No specific sources reported.

No specific sources reported.

In the past, the NEMC used information
from the national film database, and the
Lumiere database was also used.

No specific sources reported.
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- Description of the national practice Sources used for the assessment

NL

PL

PT

RO

SE

The Broadcasting Authority considers
such data as final.

AVMS providers submit annual reports to
the CvdM.

The regulator’s assessment is limited to
the random sampling of these reports. If
justified by the findings on the basis of
these samples, the CvdM will further
examine the issue. This examination may
consist in requesting information from
the media service provider involved or
consulting other data.

AVMS providers submit, on a regular
basis, reports to the KRRiT, who
examines them.

AVMS providers submit quarterly reports
to the ERC.

For the purpose of verifying the European
nature of the works considered, the ERC
uses an internal document, the ERC
Classification Manual, as well as the EC
implementing Guidelines.

When some issues are unclear, the ERC
asks AVMS providers for clarification,
which can include the ERC requesting the
AVMS provider to make corrections
Broadcasters submit half-yearly reports to
the CNA.

Providers of on-demand audiovisual
media services who have notified their
activities to the CNA submit annual
reports.

It is reported that these activities are
done within the context of a collaborative
relationship between the CNA and AVMS
providers and that no challenging or
difficult situations have been
encountered.

In general, the problems reported by the
broadcasters concerned the exceptions
provided in the AVMSD regarding the
calculation of the share obligations and
the geographical area covered by

the broadcast or the thematic profile of
the service.

AVMS providers submit reports to the
Swedish Press and Broadcasting
Authority, which applies the EC
Implementing Guidelines in this respect.

When needed, information is looked for on
the IMDb (in cases where the country and
producer are known) or through public
sources like Google.

The Polish Film Institute keeps a public
registry on financial support for
audiovisual production.

No specific sources reported.

If needed, broadcasters and the CNA
consult film catalogues such as, for
example, the British Board of Film
Classification.

The Swedish Film Institute database on
Swedish film holds information on all
Swedish films made since 1897. It is not
used for monitoring or verification
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- Description of the national practice Sources used for the assessment

It is reported that there have been no
difficulties in assessing any of the types
of works. The Swedish Press and
Broadcasting Authority does not carry out
checks on the information provided by
the AVMS providers.

MAPPING OF THE REGULATION AND ASSESSMENT OF
THE NATIONALITY OF EUROPEAN AUDIOVISUAL WORKS

purposes.

Sl AVMS providers submit annual reports to | The AKOS can use all available
the AKOS. information in this respect. This
It is reported that the task of determining | information can be obtained either from
the eligibility of works can be very data in the IMDBpro (to obtain information
challenging as there are no specific or on which country an individual producer
detailed guidelines, there is a large comes from) and the Lumiere database (to
volume of data to be processed, as well obtain information on EU film production),
as other issues. or from the Slovenian Film Centre’s
database (to obtain information on films
co-financed by the Slovenian Film
Centre). Additionally, the AKOS may use
information from providers, producers,
movie credits, etc.
SK Broadcasters submit monthly reports to No specific sources reported.

the CBR, while VOD providers do so only
at the request of the CBR.

The application of the definition of
European works is exercised by AVMS
providers.

The CBR can request more detailed
information if needed.

In practice, the monitoring of compliance
currently takes place on the basis of the
data on the shares of European works and
not on the individual works. The
difficulties reported concern the burden
of administrative data and the lack of a
centralised database.

Source: Analysis of the responses to the European Audiovisual Observatory standardised questionnaire.

3.5 European works and discriminatory measures

Article 1, paragraph 2 of the AVMSD stipulates:

“2. The application of the provisions of...shall be conditional on works originating in
Member States not being the subject of discriminatory measures in the third country
concerned.”

A predominantly large number of cases (25) report no relevant practices in this regard.
Some rare cases report a negligible number of such instances (BE FR), the application of
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the relevant rules on a case-by-case basis (EE), and the application of the same procedure
as for the rest of the assessment obligations and reliance on EC Revised Guidelines for
monitoring the application of Articles 16 and 17 of the Audiovisual and Media Services
(AVMS) Directive from 2011, which were elaborated in order to clarify potential
difficulties in enforcement of obligations stemming from the AVYMSD (IE).

Table 4. Overview of national practices in relation to works subject to discriminatory measures

AT

BE FR

BE NL
BG
cY
cz
DE
DK
EE
ES
FI
FR
GB
GR
HR

HU

LT

LU

LV

Description of national practice

N/A

No legal provisions or relevant practices in this regard, except for the CSA’s report
indicating that the share of works which could be concerned by these measures is
marginal.

N/A
N/A

N/A
N/A
N/A
N/A
Application of the relevant provisions on a case-by-case basis.
N/A
N/A
N/A
N/A
N/A
N/A
N/A

The BAI takes into account the EC Revised guidelines for monitoring the application of
Articles 16 and 17 of the Audiovisual and Media Services Directive and its operational
processes.

N/A

N/A
N/A

The relevant legislation specifies: “audiovisual works complying with the provisions of
paragraph three of this section, which have been produced in those European Convention
on Transfrontier Television member states which are not European Union member states
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Description of national practice

and do not apply discriminating regulations in relation to audiovisual works produced in
Latvia and other European Union member states.”
N/A

N/A
N/A
N/A
N/A
N/A
N/A

N/A

Source: Response to European Audiovisual Observatory standardised questionnaire

3.6 Co-production and European works

Article 1, paragraphs 3 and 4 of the AVMSD includes the works which are co-produced,

and

Whi

states:

“3. The works referred to...are works mainly made with authors and workers residing in
one or more of the States referred to in those provisions provided that they comply with
one of the following three conditions:
(i) they are made by one or more producers established in one or more of those States;
(ii) the production of the works is supervised and actually controlled by one or more
producers established in one or more of those States;
(iii) the contribution of co-producers of those States to the total co-production costs is
preponderant and the co-production is not controlled by one or more producers
established outside those States.
4. Works that are not European works within the meaning of point (n) of paragraph 1 but
that are produced within the framework of bilateral co-production agreements concluded
between Member States and third countries shall be deemed to be European works
provided that the co-producers from the Union supply a majority share of the total cost of
production and that the production is not controlled by one or more producers established
outside the territory of the Member States.”

le all the relevant national legislation stipulates criteria based on the European

Convention on Cinematographic Co-production, as well as bi- and multi-lateral and
international treaties, these works are incorporated in the share obligations from the
AVMSD. The assessments of co-produced works are predominantly made by the film
agencies, for the purpose of determination of eligibility of cinematographic works that
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benefit from allocation of funds, and not from the perspective of satisfying the share
obligations from the AVMSD. However, when the verification on the part of national
regulatory authorities does not differ when it comes to co-production works from that
used for all eligible works.

Table 5. Overview of national practices in relation to AV co-productions

- Description of the national practice

AT

BE FR

BE NL

BG

cY

(4

DE

KommAustria makes an assessment of the public service media; this is done by way of
an annual self-assessment report submitted by the public service broadcaster.

Other AVMS providers submit annual reports.

As co-production works seldom occur, no enforcement problems have been reported.
KommAustria evaluates the entire production and has reported no enforcement
problems.

The following procedure is applicable to all co-productions: the Centre du Cinéma et de
UAudiovisuel (CCA) bases its assessment on the budget, which includes the expenses by
country, the financing plan and the co-production agreement; it can thus check the
share of European expenses compared with that of other ones, etc.

In the framework of the European Convention on Cinematographic Co-production or
bilateral treaties, the CCA will also check the share of expenses and financing, etc. in
compliance with the requirements of the treaty, the list of which is found in the
national legal summary.

The Flanders Audiovisual Fund (VAF) grants co-production status to all co-productions,
based on the European Convention on Cinematographic Co-Production.

The matter is established in bilateral agreements and dealt with by the VAF, the list of
which is found in the national legal summary.

The mission and functioning of the National Film Centre (NFC) is detailed in the
relevant legislation. The matter is fixed in bilateral agreements and dealt with by the
NFC, the list of which is found in the national legal summary.

The Cyprus Radio-Television Authority (CRTA) collects annual reports from service
providers, and when data is missing/unclear, further communicates with them.

The Cultural Services/Cinema Section of the Ministry of Education, Culture, Sports and
Youth may attribute a “Country of Origin Certificate”, as well as a “Certificate of Co-
production Status” to cinematographic works. The works assessed are mostly co-
productions with European or third countries, regardless of having received support
from the ministry in the context of the European Convention on Cinematographic Co-
productions and the European Commission’s Communication on State Aid to Film and
other Audiovisual Works.

When it comes to funding for cinematographic works (which does not currently cover
TV works), this is provided by the Cultural Services/Cinema Section of the Ministry of
Education, Culture, Sports and Youth, based on criteria from the relevant regulation.
Information on bilateral agreements can be found in the national legal summary.

An eligible co-production is one in which a Czech co-producer (with residence in the
Czech Republic) has contributed at least 10% of the financial costs, or where the Czech
co-producer participates in the film and the co-production meets the conditions set by
the European Convention on Cinematographic Co-production.

Work that receives the Federal Office for Economic Affairs and Export Control (BAFA)
certificate (considered “German”) is eligible for national funding, based on criteria
stipulated by the relevant legislation. In relation to co-productions, works produced
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- Description of the national practice

DK

EE

ES

FI

FR

GB
GR

HR

HU

under European or bilateral co-production agreements are eligible for funding; those
produced without agreements are eligible on certain conditions, as listed under the
national legal summary.

The Danish Film Institute considers all categories of audiovisual production as works,
irrespective of the nationality of origin, under the condition that the works have an
artistic and/or cultural meaning within the frames of the complete set of rules that
describes and regulates the aims and handling of assignments of The Danish film
Institute. Reference is also made to the European Convention on Cinematographic Co-
production (approved by Denmark).

The Ministry of Culture’s sub-legislation provides guidance for support, while the film
funding schemes are within the competencies of the Estonian Film Institute (EFI). Co-
production treaties are found in the national legal summary.

Determining whether a film is eligible for funding is based on co-production
agreements; a link to the relevant list can be found in the national legal summary.
When it comes to film funding, every case is evaluated individually. The Finnish Film
Foundation can write out a letter of origin if any party asks for it and determine the
nationality of Finnish films for statistical purposes. In practice, an evaluation is done
only for the categories that are supported, for example, cinematographic works, TV
fiction, documentaries and animation. The National Audiovisual Institute keeps a
national database of Finnish cinematographic works and cooperates with the Ministry of
Education and Culture in this respect. Information on bilateral agreements is provided
in the national legal summary.

AVMS providers submit reports which are subject to an assessment by the Conseil
supérieur de l'audiovisuel (CSA) in application of national legislation and supplemented
by sub-legislation which establishes additional criteria based on a points system.

This matter is established in bilateral agreements and dealt with by the Centre National
de la Cinématographie (CNC), the list of which is found in the national legal summary.

Relevant sub-legislation provides guidance in respect of co-productions and original
productions.

No practice reported

In accordance with the provisions of the European Convention on Cinematographic Co-
Production and bilateral, multilateral and international cooperation treaties, with
certain exceptions, based on legal criteria applied by the Croatian Audiovisual Centre
(HAVC) in funding schemes.

Eligibility is assessed according to the IMDb. The definitions and conditions in the
European Convention on Cinematographic Co-Production apply. In addition, eligibility
applies to works created under bilateral treaties, the list of which is provided in the
national legal summary.

AVMS providers submit reports to the Broadcasting Authority of Ireland (BAl), who
considers the EC guidelines in relation to this, as well as its own operational processes,
including self-declarations by broadcasters on "works”, with spot-checking by the BAI.
Regarding co-productions, Screen Ireland is responsible for certifying official co-
productions under the European Convention on Cinematographic Co-production and
under bilateral treaties, the list of which is provided in the national legal summary.
Regarding film funding, the Ministry of Culture makes assessments in relation to co-
productions based on the conditions laid down in agreements and treaties; in cases
where there are no co-production agreements, the conditions stipulated by the relevant
legislation apply.
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- Description of the national practice

The most common problem is the different intended uses of the works, as, what can be
intended for theatrical release in Italy, could be intended as a TV work in the other co-
producing countries. In the Italian system, the destination of the work must coincide in
all the issuing countries. If the destination is different, the Ministry of Culture will reject
the recognition of nationality.

The Ministry of Culture keeps an official database of AV works on the DGCOL Platform,
where all the works are registered and monitored.

Regarding film funding, the conditions laid down in the European Convention on

LT Cinematographic Co-Production and/or in other international agreements

apply. Information on bilateral treaties is provided in the national legal summary.

Beneficiaries of selective financial assistance are required, at the request of the Film

Fund, to remit, free of charge, a copy of the finished written, cinematographic or

audiovisual product that has received the aid, as well as, in the case of cinematographic

and audiovisual works, a copy of any available promotional material and an extract of at
least 30 seconds of the work, free of rights, all on material supports to be defined by
the Fund.

Criteria for funding is set out in the relevant legislation. The National Film Centre of

LV Latvia (NFC) applies these principles for the purpose of allocating funding; it also relies

on the provisions of the European Convention on Cinematographic Co-Production.

AVMS providers submit annual reports to the Broadcasting Authority, who considers

them as final. Regarding co-productions which are eligible for funding, the Malta Film

Commission applies rules in accordance with the European Convention on

Cinematographic Co-Production and treaties and agreements.

Regarding film funding, criteria are set out in the relevant legislation.

A list of bilateral agreements is found in the national legal summary.

PL Relevant legal provisions are provided for in the national legal summary.
Co-production is considered by the Regulatory Authority for the Media (ERC) whenever
a European country participates with means of production, capital or creativity, and
even if it is a minority relative to a third country.

PT Regarding film funding, any co-production with the participation of at least one
Portuguese producer (including minority participations) under bilateral or multilateral
treaties in force in Portugal is eligible for support.

A list of bilateral treaties is provided for in the national legal summary.
Regarding film funding, the Romanian Film Centre National Commission for Strategy

RO and Prognosis supports productions based on the relevant regulations.

A list of bilateral treaties is provided for in the national legal summary.
Regarding film funding, eligibility is determined in accordance with the European

SE Convention on Cinematographic Co-production.

A list of bilateral treaties is provided for in the national legal summary.

The Slovenian Film Centre’s applicable rules on selecting projects and programmes

define the procedure and criteria.

Relevant legislation stipulates the conditions for funding schemes.

A number of databases are available in this respect.

LU

MT

NL

SI

SK

Source: Response to European Audiovisual Observatory standardised questionnaire
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3.7 Labelling in metadata of AV content

In its recital 35, the AVMSD refers to the encouragement of the labelling of European
works, as follows:

“The labelling in metadata of audiovisual content that qualifies as a European work should
be encouraged so that such metadata are available to media service providers.”

Providers of on-demand audiovisual media services are encouraged to promote the
production and distribution of European works by providing that their catalogues contain
European works and are accompanied by means to ensure their prominence, with tools,
including, as Recital 35 states: “a dedicated section for European works that is accessible
from the service homepage, the possibility to search for European works in the search tool
available as part of that service, the use of European works in campaigns of that service or a
minimum percentage of European works promoted from that service's catalogue, for example
by using banners or similar tools.”

No specific measures are reported in this regard, but some good practices do
surface, like in the United Kingdom, where all UK-licensed broadcasters have a means of
labelling programming so that it can be appropriately categorised for the purposes of
AVMS.

Table 6. National practices in relation to labelling in metadata

- Description of national practice

AT -

BE FR =

BE NL -
There are no measures in terms of legislation. The practice of labelling is in its

BG infancy, with most of it including an indication of the country of origin. In some cases,
the language is indicated. In a few cases, the providers use the tag “European work”
and a separate section is structured for European films.
There are no measures in terms of legislation or practice. Certain data (non-digital,

cy provided by film distributors) on films broadcast in cinema theatres are kept by the
Film Classification Committee (under the Press and Information Office - Ministry of
the Interior).

Ccz =

DE -

DK =

EE -

ES =

FI -
There are no measures in terms of legislation or practice. It should be noted that the
International Standard Audiovisual Number is asked of every work seeking financial

FR support from the CNC; works that have been restored or digitalised with the support
of the CNC shall contain all the necessary metadata for their broadcast on any digital
support.
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- Description of national practice

Based on the compliance data that Ofcom publishes for public service broadcasters
and the information that the United Kingdom submits to the European Commission,

GB all UK-licensed broadcasters have a means of labelling programming so that it can be
appropriately categorised for the purposes of AVMS.
There are no measures in terms of legislation or practice. However, sub-legislation

GR provides for, in the data that providers of on-demand media services must provide in
respect of the prominence of European works, information regarding the means of
searching for and announcing European works which may contain metadata.

HR -

HU =

IE -

IT =

LT -

LU =

LV -

MT =

There are no measures in terms of legislation or practice, except for the Film Fund'’s
NL requirement that there should be a mandatory ISAN number identifying each work
with its underlying metadata.
Relevant legislation requires providers of on-demand audiovisual media services to
promote European works by identifying them in their catalogues and by either
providing a search option or by appropriately placing information and materials
promoting them. No details on practical implementation are provided.
PT -
RO =
SE -
SI =
SK -

PL

Source: Response to European Audiovisual Observatory standardised questionnaire

3.8 Cooperation of relevant institutions

In all cases, it is the national regulatory authority who is the national body in charge of
monitoring compliance with the AVYMSD and assessing the eligibility of AV works as
European works.

In 11 cases, cooperation on these matters exists between the regulatory
authorities and the national film funds and/or other relevant stakeholders and can take
various forms: legally established cooperation (cooperation recognized by legal
framework with exchanges of information between the regulatory agency and the the film
institute before approval, ES, PT); informal and on a need-be basis cooperation (BE FR -
the regulatory authority, when needed, makes an assessment based on the film fund
assessment; BE NL, FR - a joint assessment is carried out by both the regulatory authority
and the film institute; GB, HR, LV, NL - a joint assessment when the work is financed by
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the film institute); on a regular basis (EE); and by organising annual events in relation to
quota requirements (HU).

In 18 cases (AT, BG, CY, CZ, DE, DK, Fl, GR, IE, IT, LT, LU, MT, PL, RO, SE, SI and
SK), the national body in charge of monitoring compliance with the AVMSD and assessing
the eligibility of AV works as European works does not cooperate with the national film
fund or any other institution. It makes the assessment individually, in accordance with the
practices stipulated above.

Table 7. Identification of the national body in charge of compliance and cooperation mechanisms

National body in charge of monitoring

compliance with the AVMSD

National film fund

AT KommAustria Osterreichisches Filminstitut
BE FR Egzsell superieur de l'audiovisuel - Centre du Cinéma et de I'Audiovisuel - CCA
BE NL lea;mse Regulator voor de Media - Flanders Audiovisual Fund - VAF
BG Council for Electronic Media - CEM National Film Centre - NFC
Cyprus Radio-Television Authority - Cultural Services/Cinema Section of the
cY CRTA Ministry of Education, Culture, Sports and
Youth
cz Council for Radio and TV Broadcasting Czech Film Fund
- RRTV
DE The Media Authorities® German Federal Film Board
DK Danish Radio and Television Board Danish Film Institute
Consumer Protection and Technical . . .
EE Regulatory Authority — ECTRA Estonian Film Institute — EFI
ES National Authority for Markets and Institute of Cinematography and Audiovisual
Competition - CNMC Arts - ICAA
Fl Finnish rv-hms?try of Transportation and Finnish Film Foundation
Communication
R Conseil supérieur de l'audiovisuel - Centre National de la Cinématographie -
CSA CNC
GB Office of Communications - Ofcom British Film Institute — BFI
National Council for Radio and - .
GR Television — NCRTV Hellenic Film Commission
HR COUF.ICII. of the Agency of Electronic Croatian Audiovisual Centre - HAVC
Media - AEM
National Media
HU and Infocommunications Authority - National Film Institute — NFI
NMHH
IE Broadcasting Authority of Ireland - BAI| Screen Ireland
IT Communications Authority (Autorita per| Directorate General for Cinema and

9 Umbrella brand of the 14 regional regulatory authorities, www.die-medienanstalten.de/en/about-the-media-

authorities.
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LT

LU

LV

MT
NL
PL

PT
RO
SE

SI

SK

National body in charge of monitoring

compliance with the AVMSD

le Garanzie nelle Comunicazioni -
AGCOM)

Radio and Television Commission of
Lithuania - RTCL

The Department of Media,
Telecommunications and Digital
Policy of the Ministry of State — Service
des médias et des

communications du Ministére d’Etat -
SMC

National Electronic Media Council -
NEMC

Broadcasting Authority
Commissariaat voor de Media - CvdM
National Broadcasting Council - KRRiT
Regulatory Authority for the Media -
ERC

National Audiovisual Council - CNA
Swedish Press and Broadcasting
Authority

Agency for Communications Networks
and Services - AKOS

Council for Broadcasting and
Retransmission - CBR

" MAPPING OF THE REGULATION AND ASSESSMENT OF

National film fund

Audiovisual of the Italian Ministry of
Cultural Heritage and Activities and Tourism
- DGCA

Lithuanian Film Centre

Film Fund Luxembourg

National Film Centre of Latvia — NFC

Malta Film Commission
Netherlands Film Fund
Polish Film Institute

Institute of Cinema and Audiovisual - ICA
Romanian Film Centre - CNC

Swedish Film Institute
Slovenian Film Centre

Slovak Audiovisual Fund

Source: Response to European Audiovisual Observatory standardised questionnaire
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4. Stakeholders, identifiers and
databases

4.1 Experiences from the industry

As part of the data and information gathering for this mapping, several film and
audiovisual industry associations, as well as public and private companies (broadcasters,
VOD providers, etc.) were approached to provide input on their experience related to the
assessing, reporting or labelling of the nationality of film and audiovisual works. Although
the replies to this request were limited and do not constitute a full picture of the situation
throughout the different industries and countries, they offer a valuable firsthand insight
into how public and private companies in the sector tackle the issue, what some of the
most common practices are, as well as their suggestions on the way ahead.

4.1.1 Main difficulties and common practices

Companies were asked what their experiences and main difficulties were in determining
whether the works contained in their catalogues qualified as European works, as well as
which common practices they had developed to help them make that determination (for
example, a licensing agreement specifying the country of origin of the work, etc.)

Most respondents agreed that there were no homogeneous data from different
national sources, which made it particularly difficult to determine the nationality of co-
productions (notably in the case of co-productions between EU and non-EU countries).

Some companies look directly at the definition of European works provided by the
directive, but assessing its requirements is not always easy; for instance, one public
service broadcaster indicated that they sometimes had difficulty in identifying the
nationality of the authors or in finding out who the majority co-producer was. As a pay-TV
platform and another public service broadcaster indicated, it is usually for the
rightsholders of works licensed to them to declare the nationality of the work and submit
this information to the licensed service provider; moreover, in some countries such as
France, a theatrical film’'s nationality as well as its qualification as a European work is
certified by a public body - in this case, the CSA upon the advice of the CNC.

Licensing agreements may establish the requirements regarding the
national/European qualification of a film or work; for instance, when acquiring
exploitation rights, some channels may request a contractual guarantee from the licensor
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regarding the European character of the work, or even include a clause in the licensing
agreement whereby failing to qualify as a European work may lead to the termination of
the contract.

According to a public service broadcaster, whenever a programme is made for a
broadcaster by a non-national-based independent producer, they would in the first
instance seek to classify the work based on the place of establishment of that
independent producer (the place of establishment of the producer who controls the
production in the case of multinational productions). In addition, the broadcaster
possesses a wide range of information related to each work, as producers are
contractually obliged to supply certain deliverables, including information regarding
contributors, music, copyright, diversity, etc.

Similarly, another public service broadcaster declared that information is taken
from what is declared by the distributor/licensor or acquired works and, in the absence of
this information, they rely on available online databases such as the IMDB. In addition,
archive material has proven to be specially challenging when it comes to identifying
nationality, as there is a lack of information. An on-demand provider declared this was
particularly challenging when licensing entire libraries.

Several companies use EACEA’s® MEDIA Film Database to assess the nationality of
a film, and if it is not indexed there, they apply the point system used by EACEA’s
guidelines (see below); but in some cases, the nationality of some of the talent and crew
members may prove difficult to find.

Moreover, several respondents indicated that they use standard identifiers such as
ISAN or EIDR2 (see 4.2.1.1 and 4.2.1.2); the databases of national film centres; EU-
funded databases (such as those provided by Cineuropa® or Europa Cinemas); or even
private databases (such as IMDB,* Allocine, etc.) to assess the nationality of works.

Lastly, some VOD providers declared that they had not yet developed practices
with regard to the labelling of European works, as before the revision of the AVYMSD,
which is still in the process of transposition, they were not necessarily obliged to comply
with quotas or visibility requirements regarding European works whose fulfillment is
more complicated to assess than that of the already existing investment obligations
(investment obligations can be fulfilled with a number of productions, whereas
compliance with share and visibility rules requires the assessment of all declared
European works).

10 The Education, Audiovisual and Culture Executive Agency (EACEA) manages EU funding for education,
culture, audiovisual, sport, citizenship and volunteering; among others, it manages funding related to Creative
Europe, https://eacea.ec.europa.eu.

1 www.isan.org.

12 https://eidr.org.

13 https://cineuropa.org/en/filmshome.
4 www.europa-cinemas.org/en/search-film.

1 www.imdb.com/.

16 www.allocine.fr/.
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4.1.2 The use of metadata in the labelling of AV content

Another question put to industry stakeholders was related to Recital 35 of the AVMSD,
which indicates that the “labelling in metadata of audiovisual content that qualifies as a
European work should be encouraged so that such metadata are available to media
service providers.”

In this regard, industry respondents were asked about the type of metadata
contained in film and audiovisual works that would be useful for the labelling of works as
European works. Some respondents indicated that making mandatory the inclusion of the
key talent (director, scriptwriter, producer) in the metadata could help with assessing the
nationality of the work at hand. A respondent indicated that the nationality test based on
EACEA’s granting requirements could make up part of the metadata. Other respondents
would go even further, suggesting that content providers (licensors) should be obliged to
provide the main country of production, as well as the quality of European work as
defined by the AVMSD in the metadata of film and audiovisual works (or at least the
information necessary to assess it).

Moreover, industry stakeholders were asked to suggest the best way to gather this
information, as well as to identify current industry practices which already address the
labelling in metadata of the nationality of European works. Some media service providers
suggested the setting up of a pan-European database to be filled in by the rightsholders.
Some indicated that it would be better for a reference European entity to grant a
standardised “European work label”; information that should be made available by way of
a comprehensive, centralised database. According to one film production and distribution
company, the qualification of “European work” should be included in the ISAN number.

According to a public service broadcaster, in order to avoid any misinterpretation
of the definition of “European work”, it could be useful to invest member states’
authorities or an independent European institution with the duty to verify and certify each
audiovisual work produced and/or distributed in its territory. Another public service
broadcaster suggested that producers should label their productions in terms of
nationality according to Europe-wide standard definitions.

The main existing industry practices regarding labelling, as indicated by our
respondents, were the standard identifiers ISAN and EIDR.

4.2 Ways of assessing the nationality of film and audiovisual
works

There is an array of options to determine the nationality of audiovisual works, including of
course films, which are the works that benefit from the most complete qualification
procedures. Although there is no standard process throughout the industry, the following
list includes the main sources as declared by some key stakeholders:

B A certificate of nationality issued by official institutions.
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B |f the stakeholder has participated in the production, they will know
firsthand the shares of involvement and participation by producers/co-
producers and, therefore, the nationality of the film or work.

B Information declared by the producer, distributor, etc. (in some cases, a
certificate of nationality issued by the competent authority in the
applicable country makes up part of the deliverables to be submitted by
the licensor to the licensee; the licensee may even include a termination
clause in case the film or work does not eventually qualify as European).

B Nationality is assessed based on a series of elements such as the country
of establishment of the production companies, the nationality of the
director, etc.

B Information from the EACEA database (see below), although this is only
available for films with MEDIA support.

B Assessment based on the conditions established by EACEA’s distribution
support for European films.

B Information provided by identifiers, such as ISAN or EIDR.

B [nformation provided by databases such as IMDB, Cineuropa, Lumiere,
Allocine or those from national institutions (such as German Films or Swiss
Films).

421 Standard identifiers and databases

The goal of standard identifiers in the audiovisual sector is to generate a univocal code
for each individual work, facilitating its identification and the exchange of basic
information throughout the value chain (production, post-production, distribution,
exhibition and other forms of consumption, as well as archiving), notably in the licensing
of rights and the monitoring of audiences, revenues or other results.

The two main existing identifiers (ISAN and EIDR, described below) announced
their interoperability as of April 2019.©

4211 ISAN

ISAN (International Standard Audiovisual Number):¢ is a voluntary numbering system and
metadata schema for the unique and persistent identification of any audiovisual
works and versions thereof including films, short works, documentaries, television
programmes, sports events, advertising, etc. Launched in the year 2000, ISAN is an ISO
intellectual property managed by the ISAN International Agency (ISAN-IA), a not-for-profit
Swiss association, contractually mandated by ISO.

17 www.isan.org/docs/news/Dual_Registration_PR.pdf.
18 www.isan.org.
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According to ISAN-IA, the information gathered, including the nationality (country
of production), is based on declarations made by the producer of the content, without
further verification by the institution; moreover, although many producers fill in the
information for this indicator, it remains an optional field.

The metadata collected is minimal and primarily intended to identify unique
intellectual creations, that is, to distinguish different works with similar characteristics. In
that respect, the nationality is not the most determining information used to assess the
uniqueness of the work, and the ISO group who standardised the ISAN had initially
defined the production country as optional information. However, many producers provide
this information and ISAN is currently considering making this information mandatory.

4212 EIDR

EIDR (Entertainment Identifier Registry Association)® is a not-for-profit industry
association which was launched in the United States in 2010. It manages the EIDR
identifier, a unique universal identifier system and metadata schema for film and
television content. The EIDR Registry is built on the I1SO’s industry standard Digital Object
Identifier (DOI), which is used for identifying content objects in the digital environment.

When it comes to the nationality of films and audiovisual works, the closest
indicator collected by EIDR is the country of origin. Although the nationality of the
director or talent is aclue, the assessment is, based on the home territory of the
production companies, not where the work was shot (or pre- or post-produced) or who
provided financing (unless they were also credited as a production company). It is for the
registrants to provide this indicator; however, there is a certain amount of records for
which that field is unknown. EIDR presently has more than 200 third-party ID types and
other sources that can be used in the assessment. Each EIDR number can be link with
other IDs.

In addition, EIDR continuously reviews the records and makes improvements, such
as additions and corrections. Moreover, although EIDR allows up to 32 values for
countries of origin, they are not necessarily listed in a deterministic order.

4.2.1.3 EACEA and the MEDIA Film Database

The MEDIA film database® is a repository of data on films that applied for any distribution
support scheme within the framework of the MEDIA programme, administered by the
Executive Agency for Culture, Education and Audiovisual (EACEA). Titles can be searched
by name of the film, director, film ID (assigned by the Agency), year of copyright and
nationality. The database’s coverage comprises films produced from 2006 until the
present day.

19 https://eidr.org.

20 https://eacea.ec.europa.eu/MediaPgm/.
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The information contained in the database regarding the nationality of a film
reflects the classification carried out during the assessment of applications. According to
the application guidelines, in order to be eligible, a film must be produced mainly by
companies in countries that are part of the MEDIA Programme (all of them European
countries) with the significant participation of professionals who are
nationals/residents of countries participating in the programme. The film nationality is
determined according to the highest number of points obtained for a given nationality. In
addition, applicants must obtain an interoperable standard identifier, such as an ISAN or
an EIDR number to be eligible.

“6.2 Eligible activities

The film must comply with the following eligibility criteria:

[-]

- it must be majority produced by a producer or producers established in the countries
participating in the MEDIA Sub-programme (see section 6.1). To be considered as the
actual producers, the production companies must be credited as such. Elements such as
opening credits, copyright appearing on the rolling credits, creative control, ownership of
exploitation rights and share of profits may also be taken into account to determine who
the actual producer is.

- it must be produced with the significant participation (as per the credits) of professionals
who are nationals/residents of countries participating in the MEDIA Sub-programme and
credited as such (see section 6.1). ‘Significant participation’ is defined as having more than
50% of the points on the basis of the table below. The total can vary depending on the
type of work (animation, documentary, etc). When roles are shared, points are shared
accordingly. In the event of a tie (that is, where the points are equal for a given
nationality) the nationality of the director (or the following talent in the list below) shall
be decisive.”

Director

Scriptwriter

Composer

Actor 1

Actor 2

Actor 3

Production Design
Director of Photography

Editor

R R, R, NN NP,

Sound

21 https://eacea.ec.europa.eu/file/17174/download_en?token=V6xydl4g.
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Shooting location 1
Post-Production location 1
Total 19

In the event of a draw (that is, where the points are equal for several nationalities), the
nationality of the director (or the following talent in the list) shall be decisive. According
to the most recent practice, once all data have been made available and verified, there
has never been a case where it was difficult to determine the nationality.

4.3 Conclusions

The mapping identified practices and issues related to the qualification of works as
European under AVMSD relating to compliance with the share obligation and visibility
requirements, and as national works, which is usually linked to access to public funding.

From the analysis of the respondents’ input, it can be inferred that the main
problem regarding the definition of the nationality of film and audiovisual works seems to
be the heterogeneity of existing standards at national level for access to film funds.
Although many respondents indicated that a solution could be to create a database
putting together the data on nationality from the different official institutions throughout
Europe, the problem remains that the assessment of nationality is not univocal (the same
work can have several nationalities depending on the national shares in the co-
production).

Furthermore, it should be noted that identifying the nationality would not solve
the issue of determining whether a work is European or not, as the fact that a film or
audiovisual work is considered as national by an EU country does not automatically mean
that the film counts as a European work in the sense of the AVMSD: for instance, a
majority of non-EU co-production with an EU country produced within the framework of a
bilateral agreement may be considered as a national work in the EU co-producing country
but not as a European work for the purpose of quotas (as it would be an EU minority co-
production, hence non-eligible for quotas according to the definition of “European works”
provided by the AVYMSD).

Although some stakeholders declared that they use different methods to assess
the European character of a work (most commonly, the nationality test in EACEA’s
guidelines for applicants), it is important to note that these do not match the definition
provided by the Audiovisual Media Services Directive (AVYMSD). For instance, in either case
it is required that the work be a majority production by producers from the qualifying
countries, but according to EACEA guidelines, these are producers established in the
countries participating in the MEDIA Sub-programme, while the Directive takes into
consideration: works originating in EU member states; works originating in European third
states party to the European Convention on Transfrontier Television of the Council of
Europe; works co-produced within the framework of agreements related to the
audiovisual sector concluded between the EU and third countries; and majority EU co-
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productions within the framework of bilateral co-production agreements concluded
between member states and third countries.

When it comes to assessing the nationality of works, it should be noted that the
standardised, systematic assessment of theatrical films is more frequent than that of
audiovisual works, as most national film centres carry out this task either (at least for
films receiving public support) to issue an official certificate of nationality or to compile
the information for statistical purposes. Nevertheless, many countries do not issue
certificates of nationality.

Besides, indicators such as the country of origin or the country of establishment of
the producers or co-producers does not suffice to establish whether a work can be
considered European, as the share of involvement by each co-producer matters, and these
figures do not always seem to be available. In addition, some qualification systems are
based on indicators such as the nationality of talent and cast and this information is not
always available.

As to metadata and labelling, most respondents suggested establishing
homogeneous standards to assess the nationality (or the qualification as European works)
of a film or audiovisual work; several respondents were inclined to favour the setting up
of a unified database in order to overcome the most prevailing problem of diverseness
and huge conglomeration of applied criteria, and for it to gather and make available this
information - either accessible to the rightsholders or managed by national or European
authorities. In a few cases, the respondents suggested making mandatory labelling
according to homogeneous standards or making available information that would allow
the media service provider to carry out the assessment itself. For the purpose of assessing
compliance with the share of European works and visibility requirements established by
the AVMSD, the usefulness of these suggested practices would be dependent on only
indexing metadata based on the definition of “European works” provided therein. In turn,
in order for metadata on nationality to be most useful, the share of participation of the
co-producers of each participating country should be included.
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5. National legal summaries

5.1.AT - Austria - National legal summary=

5.1.1 Definitions

This section aims at identifying the relevant definitions of a work adopted as well as
identifying which categories of works are considered as audiovisual works.

5.1.1.1  Audiovisual works

There is no such definition in the Austrian legislation.

Article 2 Z 3 of the Audiovisual Media Services Law (AMD-G) only defines the
audiovisual media service, referring to the programme in its entirety and not to a single
piece of work:

“Audiovisual media service: a service within the meaning of Articles 56 and 57 TFEU under
the editorial responsibility of a media service provider whose main purpose is the
provision of programmes for the information, entertainment or education of the general
public via electronic communication networks (Article 3 Z 11 TKG 2003). These include
television programmes and audiovisual media services on demand.”

A similar definition can be found for public service broadcasters in Article 1a, Z 1 ORF Act
(ORF-G):

“For the purposes of this Act, "audiovisual media service" means a service offered under the
editorial responsibility of the Austrian Broadcasting Corporation or one of its subsidiaries
by means of communication networks (Article 3 Z 11 TKG 2003, BGBL. | Nr. 70) whose
main purpose is to provide consignments for the information, entertainment or education
of the general public.”

2 The factsheet on Austria incorporates the feedback received from Stefan Rauschenberger
(RTR/KommaAustria) during the checking round with the national regulatory authorities.
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Additionally, Article 2 Z 16 of the AMD-G and Article 1a Z 2 of the ORF-G define the so-
called “Fernsehprogramm?”, which refers to a TV service, in terms of a channel as a whole,
as follows:

“Television programme: an audiovisual broadcasting programme within the meaning of
Article I, paragraph 1, of the Federal Constitutional Law on Securing the Independence of
Broadcasting, Federal Law Gazette No. 396/1974, or another audiovisual media service
distributed over electronic communications networks by a media service provider for the
simultaneous reception of broadcasts provided on the basis of a transmission schedule.”
“Television programme” means an audiovisual media service provided for the simultaneous
reception of broadcasts on the basis of a transmission schedule.”

Finally, Article 2 Z 30 of the AMD-G and Article 1a Z 5 of the ORF-G define the term
“Sendung” (programme), which means a film or TV show, as part of a programme.

“‘Broadcast: a single, self-contained part of a television programme or on-demand
audiovisual media service consisting of a sequence of moving images with or without
sound and forming part of a broadcast schedule or catalogue produced by a media service
provider.”

“Broadcast (a) in television programmes and on-demand services, a single, self-contained
and time-limited sequence of moving images, with or without sound, which, in the case of
television programmes, form part of a transmission schedule or, in the case of on-demand
services, of a catalogue.”

5.1.1.2 Cinematographic works
Article 4 of the Federal Law on copyright in literary and artistic works and related rights
defines cinematographic works as follows:

“Works of cinematic art (cinematographic works) under this law are motion picture works
whereby the events and actions that form the object of the work may be displayed either
visually only or visually and audibly at the same time, irrespective of the nature of the
process employed to create or perform the work.”

5.1.1.3 Domestic works

There is no such definition in the Austrian legislation.

5.1.14 European works
The definition of “European works” is found in Article 2 Abs Z 12, Z 13 and Z 14 of the
AMD-G relating only to private-commercial media services, not to public ones:

“12. European works:
a) works originating in member states;
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b) works originating in European third countries party to the European Convention on
Transnational Television of the Council of Europe and fulfilling the conditions of item 1m;
¢) works co-produced within the framework of agreements related to the audiovisual sector
concluded between the European Union and third countries and fulfilling the conditions
defined in each of those agreements.

The application of the provisions of b) and c) shall be conditional on works originating in
member states not being the subject of discriminatory measures in the third country
concerned.

13. The works referred to in item 12 a) and b) are works mainly made with authors and
workers residing in one or more of the countries referred to in item 11 a) and b) provided
that they comply with one of the following three conditions:

a) they are made by one or more producers established in one or more of those countries,
or

b) the production of the works is supervised and actually controlled by one or more
producers established in one or more of those countries, or

¢) the contribution of the co-producers of those countries to the total co-production costs
is preponderant and the co-production is not controlled by one or more producers
established outside those countries.

14. Works that are not European works within the meaning of item 12 but that are
produced within the framework of bilateral co-production agreements concluded between
member states and third countries shall be deemed to be European works provided that
the co-producers from the European Community supply a majority share of the total cost of
production and that the production is not controlled by one or more producers established
outside the territory of the member states.”

5.1.1.5 Categories included in the calculation of the share of European works

According to Article 40 Abs 1 of the AMD-G, private commercial audiovisual non-Llinear
media services are obliged to indicate and identify European works as part of their
programmes in a specific way in order to underline and emphasise this for users. Article
40 Abs 2 of the AMD-G stipulates their obligation to report annually to the regulatory
authority KommAustria on the fulfilment of this duty. For failure to comply with these
obligations, a financial penalty of EUR 4 000 is prescribed. Article 40 of the AMD-G does
not contain any further definitions, such as which categories of works it refers to or not
(news, sports, documentaries, etc.).

Regarding linear media services, according to Articles 50-53 AMD-G:

“Channel Quotas

Article 50. In the framework of practical feasibilities and by applying reasonable means,
television broadcasters shall see to it that the main portion of the transmission time of
their television channels that does not consist of news, sports reports, games and shows,
advertising, teletext and teleshopping is reserved to broadcasting European works.
Promoting Independent Channel Producers
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Article 51. In the framework of practical feasibilities and by applying reasonable means,
television broadcasters shall see to it that a minimum of 10 per cent of the transmission
time of their television channels that does not consist of news, sports reports, games and
shows or advertising and teletext, or alternatively a minimum of 10 per cent of their
budget means, is reserved for programming channels to broadcast European works by
producers who are independent of television broadcasters. This portion shall be reached
gradually by means of suitable criteria in the areas of information, education, culture and
entertainment. To this end, a reasonable share shall be reserved to more recent works, that
is, works that are broadcast within a period of five years after their production.

Reporting Obligation

Article 52. Television broadcasters shall report in writing to the requlatory authority on the
implementation of Article 50 and Article 51 before 30 May of every year. The regulatory
authority shall communicate a summary report to the federal government before 30 June
of every year.

Exemptions from the Quota Rule

Article 53. Article 50 to Article 52 shall not apply:

1.to the dissemination of channels if this dissemination does not exceed the boundaries of
a federal province and the channels are not broadcast on a nationwide basis;

2.to teleshopping, advertising, and self-promotional channels (Article 46).”

For the public service media ORF, Article 11 of the ORF-G states that:

‘(1) The Austrian Broadcasting Corporation shall ensure, as far as practicable and by
appropriate means, that the major part of the transmission time of its television
programmes, which does not consist of news, sports reports, game shows or advertising
and teletext services, is broadcast by European works in accordance with Article 1,
paragraph 1 lit. and paragraphs 2 to 4 of Directive 2010/13 / EU on the coordination of
certain laws, regulations and administrative provisions of the member states relating to
the provision of audiovisual media services (Audiovisual Media Services Directive); No. L
95 of 15.4.2010, S 1, remains reserved. This proportion should be achieved gradually in
the fields of information, education, culture and entertainment on the basis of appropriate
criteria.”

Table 8. Definition of the main concepts in terms of the nationality of European works

Audiovisual works Yes
Cinematographic works Yes
Domestic works No
European works Yes

Source: Austrian response to European Audiovisual Observatory standardised survey
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5.1.2 Nationality of audiovisual works in the framework of
the AVMS Directive and film legislation

Article 1, paragraph 1, letter (n) and Article 1, paragraphs 2 to 4 of the AVMS Directive
provide a list of criteria to assess whether an audiovisual work can be considered as
European.

This section aims at identifying the way in which the relevant national body in
charge of monitoring the compliance of AVYMS providers with the AYMS Directive (in this
case, KommAustria)® assesses whether or not a work falls under one of the situations
covered by Article 1, paragraph 1, letter (n) and Article 1, paragraph 4 of the AVMS
Directive.

This section also details, if any, the practice of KommAustria in terms of the
verification of Article 1, paragraph 2 (discriminatory measures in the third country
concerned) and Article 1, paragraph 3 (the nationality of co-productions) of the AVYMS
Directive.

Finally, it also details, if any, the sources used by KommAustria, the specific
difficulties encountered in implementing Article 1, paragraph 1, letter (n) and the way, if
any, in which KommAustria cooperates on this issue with the national film fund (in this
case, the Osterreichisches Filminstitut).>

5.1.2.1 Eligible nationality of European works)

In the Austrian context, there is no legal obligation related to KommAustria's assessment
of works. Furthermore, there are no by-laws or secondary legislation addressing this
matter. KommAustria only has to assess this question with regard to public service media.
This is in fact done by the public service broadcaster’s annual report, under the name:
“Public Value Report”,>s which contains a self-assessment in relation to the fulfilment of
these legal duties. Other than that, the assessment is an informal matter.

In relation to Article 1, paragraph 1, letter (n) (ii), that is, “works originating in
European third states party to the European Convention on Transfrontier Television of the
Council of Europe”, KommAustria annually collects data on the share of European works
in the programmes of Austrian broadcasters. The transmitted data are aggregated and
transmitted to the federal government. According to Article 50ff of the AMD-G, a content
assessment by KommAustria takes place only to a very limited extent, for example, where
information in the lists does not seem plausible.

23 www.rtr.at/en.
24 www.filminstitut.at/en/.
25 https://zukunft.orf.at/show_content.php?hid=43 &language=en.
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Within the context of the Austrian market, a particular issue has to be taken into
account, namely, the fact that regional broadcasters and services (which are distributed or
streamed via satellite) are also covered by the aforementioned rules. However, these
services only produce regional content, in which European (non-Austrian) content does
not play a role, as all content is self-produced.

On the matter pertaining to Article 1, paragraph 1, letter (n) (iii), that is, “works co-
produced within the framework of agreements related to the audiovisual sector concluded
between the Union and third countries and fulfilling the conditions defined in each of
those agreements”, KommAustria considers this to be part of the above-mentioned
content assessment. The authority does not recognise any enforcement problems.
However, members of the authority admitted that it is seldom the case that such works
occur at all.

Finally, when it comes to the determination of works from Article 1, paragraph 4,
that is, “works that are produced within the framework of bilateral co-production
agreements concluded between member states and third countries provided that the co-
producers from the European Union supply a majority share of the total cost of production
and that the production is not controlled by one or more producers established outside
the territory of the member states”, KommAustria only evaluates the entire production
and does not see any enforcement problems.

5.1.2.2  Nationality and discriminatory measures

The survey carried out for this mapping did not identify any legal provisions or relevant
practices in this regard.

5.1.2.3  Nationality and co-productions

The survey carried out for this mapping did not identify any legal provisions or relevant
practices in this regard.

5.1.2.4  Other enforcement issues

N/A.

5.1.2.5 Cooperation between national regulatory authorities and film agencies

The qualification of a European work for the purpose of compliance with the AVMS
Directive is, when applicable, carried out by KommAustria, independently of the
Osterreichisches Filminstitut (OFI).
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5.1.3  Issue of labelling

This section aims at identifying any relevant national practice regarding recital 35 of the
AVMS Directive according to which ‘the labelling in metadata of audiovisual content that
qualifies as a European work should be encouraged so that such metadata are available to
media service providers.”

There are no current measures in relation to the labelling in metadata of European
works, either in terms of legislation or practice.

5.1.4 Envisaged amendments to the regulatory framework

In the framework of the transposition of the new AVMS Directive, the relevant legislation
is currently under review. However, at this stage, no further information is available in
this regard.

5.1.5 Applicable reqgulatory framework

Primary legislation:

B Audiovisual Media Services Law? (Audiovisuelle Mediendienste-Gesetz).”

B ORF Act® (ORF-Gesetz).”

B Federal Law on copyright in literary and artistic works and related rights
(Bundesgesetz liber das Urheberrecht an Werken der Literatur und der Kunst
und tiber verwandte Schutzrechte (UrhG-Urheberrechtsgesetz).®

5.1.6 Studies, reports and researches

N/A.

26 |n English: www.ris.bka.gv.at/Dokumente/Erv/ERV_2001 1 84/ERV_2001_1_84.pdf (not consolidated).
27 www.ris.bka.gv.at/GeltendeFassung.wxe?Abfrage=Bundesnormen &Gesetzesnummer=20001412.

28 |n English: www.ris.bka.gv.at/Dokumente/Erv/ERV_1984 379/ERV_1984 379.pdf (not consolidated).
2% www.ris.bka.gv.at/GeltendeFassung.wxe?Abfrage=Bundesnormen & Gesetzesnummer=10000785.

30 www.ris.bka.gv.at/GeltendeFassung.wxe?Abfrage=Bundesnormen & Gesetzesnummer=10001848.
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5.1.7 Data compilation

This fact sheet was produced based on data compiled Josef Trappel, Professor of Media
Policy and Media Economics, University of Salzburg, and Corinna Gerard-Wenzel,

consultant in the field of media and law.
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5.2 BE- Belgium (Flemish speaking Community) - National
legal summary:

5.2.1 Definitions

This section aims at identifying the relevant definitions of a work adopted as well as
identifying which categories of works are considered as audiovisual works.

5.2.1.1  Audiovisual works

There is no such definition in the legislation of the Flemish Community of Belgium.

The preparatory works of the Copyright Act®2 explicitly state that the legislator did
not want to adopt this definition for fear that a definition would stand in the way of
technological evolution. However, it did provide for two definitions, which are used as
guiding principles.

The first definition can be found in Article 1(2) of the Proposition Act (Lallement):

°A cinematographic work or work expressed through a process related to cinematography
which uses images or the combination of images and sounds.”

The second definition is found in the Report “De Clerck” (Gedr.St. Kamer, BS 1991-1992, nr.
473/33)3

‘A set of sounds and moving images that, once edited, are intended to be shown to an
audience.”

Additionally, a definition provided by the Court of Appeal in Brussels,® which, although it
has no legal foundation, can be used for interpretation, states that an audiovisual work is:

31 The factsheet on Belgium (Flemish speaking Community) incorporates the feedback received from Dirk
Peereman (VRM) during the checking round with the national regulatory authorities.

32 Adopted in 1994 and currently part of the official Codex of Economic Law.
3 www.dekamer.be/FLWB/PDF/48/0473/48K0473001.pdf.

3* www.dekamer.be/digidoc/DPS/K2333/K23331801/K23331801.pdf.

35 Brussels, 25 June 1998, AM 1999, 212, IRD/ 1998, 332.
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‘Any work in motion or consisting of a set of successive images, whether or not
accompanied by sound.”

5.2.1.2  Cinematographic works

There is no such definition in the legislation of the Flemish community of Belgium.

The Flemish community uses the definitions of “cinematographic work” and
“qualifying cinematographic work” from the European Convention on Cinematographic
Co-Production.

5.2.1.3 Domestic works

Article 6(1) of the Implementing Decision for Service Providers and Article 7(1) of the
Implementing Decision for non-linear Service Providers state that:

°An audiovisual creation is considered Flemish on the basis of the following criteria: the
original Dutch version, the Dutch text, the underlying Dutch language work, the cultural
connection with Flanders, the creative input from the Flemish cultural community or a
subject that expresses Flemish culture.”

5.2.1.4  European works

Article 2(11) of the Radio and Television Broadcasting Act defines European works as
follows:

“European productions means:

a) the following productions:

1) productions created in the member states of the European Union;

2) productions from third-party European states that have signed the Council of Europe’s
Treaty as regards cross-border television and which comply with the conditions, as set out
in item b);

3) co-productions produced within the scope of the agreements between the European
Union and third-party countries concerning the audiovisual sector and which comply with
the conditions of the aforementioned agreements. A condition for the application of items
2) and 3) is that productions made in member states are not affected by discriminatory
measures in the third-party countries concerned;

b) the productions referred to in items a), 1), and a), 2) are productions that were mainly
produced with the help of authors and collaborators who reside in one or more of the
member states mentioned in items a), 1), and a), 2), and meet one of the following three
conditions:

1) the productions were created by one or more producers, established in one or more of
these member states;

2) their creation came about under the supervision and effective control of one or more
producers established in these member states;
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3) the contribution of the co-producers of these states to the total cost of the co-
production is significant and the co-production is not controlled by one or more producers
established outside of these member states;

¢) productions that are not European productions as referred to under item a), but which
are created within the framework of co-production agreements concluded between the
member states and third-party countries, are considered to be European products as long
as the European Union co-producers hold a majority share in the total product costs and
the production is not controlled by one or more producers established outside of the
member states.”

5.2.1.5  Categories included in the calculation of the share of European works

Article 154 of the Radio and Television Broadcasting Act of the Executive Order imposes
the following obligation on broadcasters and therefore excludes from the scope of the
term “work” the following genres:

“The television broadcaster of the Flemish Community and the private linear television
broadcasters aim to reserve the major share of the time that is not reserved for
information, sports, games, advertising, teletext and teleshopping for European
productions.”

A significant proportion of this must be devoted to European Dutch-language productions,
but the percentage is not defined.

Table 9. Definition of the main concepts in terms of the nationality of European works

Audiovisual works No, but guiding principles are provided

No, but definitions from the European Convention on

i hi k . . . .
Cinematographic works Cinematographic Co-Production are applied

Domestic works Yes

European works Yes

Source: Flemish Community of Belgium’s response to European Audiovisual Observatory standardised survey

5.2.2 Nationality of audiovisual works in the framework of
the AVMS Directive and film Llegislation

Article 1, paragraph 1, letter (n) and Article 1, paragraphs 2 to 4 of the AVMS Directive
provide a list of criteria to assess whether an audiovisual work can be considered as
European.
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This section aims at identifying the way in which the relevant national bodies in
charge of monitoring the compliance AVMS providers with the AVMS Directive (in this
case, the Vlaamse Regulator voor de Media — VRM?* in cooperation with the Flanders
Audiovisual Fund - VAF.*” assess whether or not a work falls under one of the situations
covered by Article 1, paragraph 1, letter (n) and Article 1, paragraph 4 of the AVMS
Directive.

This section also details, if any, the practice of the VRM and VAF in terms of the
verification of Article 1, paragraph 2 (discriminatory measures in the third country
concerned) and Article 1, paragraph 3 (the nationality of co-productions) of the AVYMS
Directive.

Finally, it also details, if any, the sources used by the VRM, the specific difficulties
encountered in implementing Article 1, paragraph 1, letter (n) and the way, if any, in
which the VRM cooperates on this issue with the national film fund (in this case, the VAF).

5.2.2.1 Eligible nationality of European works

The VRM is the body responsible for collecting date on the percentage of European works.
There is no further legislation or information as to the practical application of this task.

5.2.2.2 Nationality and discriminatory measures

The survey carried out for this mapping did not identify any legal provisions or relevant
practices in this regard.

5.2.2.3 Nationality and co-productions

The survey carried out for this mapping did not identify any legal provisions or relevant
practices in this regard.

The Viaams Audiovisueel Fond (VAF)® grants co-production status based on a
number of elements/criteria listed in Appendix |l of the European Convention on
Cinematographic Co-Production. These are mainly based on the identity of the artistic
crew, the link of the work’s content with the Flemish cultural community and the main
producer/largest part of the financing being Flemish. In addition, it is worth mentioning
that the Flemish Community has co-production agreements with France, Germany, Israel,

36 www.vlaamseregulatormedia.be/nl.
37 www.vaf.be/flanders-audiovisual-fund.
38 www.vaf.be/.

© European Audiovisual Observatory (Council of Europe) 2020
Page 53


www.vaf.be/flanders-audiovisual-fund
www.vaf.be

MAPPING OF THE REGULATION AND ASSESSMENT OF
.. 1HE NATIONALITY OF EUROPEAN AUDIOVISUAL WORKS

e
oy

Tunisia and Canada.* Draft co-production agreements with Jordan and Morocco are in the
process of being finalised.

5.2.2.4  Other enforcement issues

N/A.

5.2.2.5 Cooperation between national regulatory authorities and film agencies

The qualification of a European work for the purpose of compliance with the AVMS
Directive is carried out by the VRM, independently of the VAF.

5.2.3 Issue of labelling

This section aims at identifying any relevant national practice regarding recital 35 of the
AVMS Directive according to which ‘the labelling in metadata of audiovisual content that
qualifies as a European work should be encouraged so that such metadata are available to
media service providers.”

There are no current measures in relation to the labelling in metadata of European
works, either in terms of legislation or practice.

5.2.4 Envisaged amendments to the regulatory framework

In the framework of the transposition of the new AVMS Directive, the relevant legislation
is currently under review. However, at this stage, no further information is available in
this regard.

5.2.5 Applicable regulatory framework

Primary legislation:

B Radio and Television Broadcasting Act* (Decreet betreffende Radio-
omroep en Televisie van 27 maart 2009)*

39 https://cjsm.be/cultuur/themas/film/coproductieakkoorden.

40 www.vlaamseregulatormedia.be/sites/default/files/act_on _radio_and_television_broadcasting.pdf.
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Secondary legislation:

B Implementing Decision for Service Providers (21 maart 2014 - Besluit van
de Vlaamse Regering betreffende de stimuleringsregeling voor de audiovisuele
sector, vermeld in artikel 184/1 van het decreet van 27 maart 2009 betreffende
radio-omroep en televisie)*

B [Implementing Decision for non-linear Service Providers (I februari 2019 -
Besluit van de Vlaamse Regering betreffende de deelname van de particuliere
niet-lineaire televisieomroeporganisaties aan de productie van Vlaamse
audiovisuele werken)*

5.2.6 Studies, reports and researches

N/A.

5.2.7 Data compilation

This factsheet was produced based on data compiled by AnJacobs, attorney-at-law
and Managing Director of the Association of Flemish Independent Film & Television
Producers.

41

www.ejustice.just.fgov.be/cqi_loi/change lg.pl?language=nl&la=N&table name=wet&cn=2009032749 and w
ww.vlaamseregulatormedia.be/sites/default/files/mediadecreet 27_maart_2009_11.pdf.
www.ejustice.just.fgov.be/cgi_loi/change_lg.pl?language=nl&la=N&cn=2018062913 &table_name=wet

42 www.vlaamseregulatormedia.be/sites/default/files/stimuleringsregeling.pdf.

43 http://reflex.raadvst-consetat.be/reflex/pdf/Mbbs/2019/03/18/140890.pdf.
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5.3 BE - Belgium (French speaking Community) - National
legal summary«

5.3.1 Definitions

This section aims at identifying the relevant definitions of a work adopted as well as
identifying which categories of works are considered as audiovisual works.

5.3.1.1  Audiovisual works

Article 1(23) of the Coordinated Act on Audiovisual Media Services defines an audiovisual
work as follows:

“any programme that cumulatively meets the following criteria:

a) the program meets the definition of a cinematographic or television fiction work within
the meaning of Article 1(24) or of a documentary work within the meaning of Article 1, 25
(b) the programme is not one of the following programmes:

television programmes on sets, including those presenting documentary or fiction
sequences;

television programmes for entertainment, including those containing elements of a
scenario, a staging or a montage or which presents a certain form of reality;

television programme designed to reproduce set programmes in a fictitious manner;

news reporting;

information magazines;

simple recordings, without modification of the scenography or editing of a live
performance, provided that this performance exists independently of the television
programme.”

Similarly, Article 1(12) of the Act on support to cinema and audiovisual creation defines it
as follows:

“A set of moving images, whether or not combined with sound, with the exception of the
following categories:

4 The factsheet on Belgium (French speaking Community) incorporates the feedback received from Bernardo
Herman, Director of European Affairs at CSA.Be during the checking round with the national regulatory
authorities.
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television programmes on sets, including those presenting
documentary or fiction sequences;

television programmes for entertainment, including those containing
elements of a scenario, a staging or a montage or which presents a
certain form of reality;

television programmes designed to reproduce set programmes in a
fictitious manner;

news reporting;

information magazines;

simple recordings, without modification of the scenography or editing
of a live performance, provided that this performance exists
independently of the television programme.”

5.3.1.2  Cinematographic works

Article 1(24) of the Coordinated Act on Audiovisual Media Services defines a
“cinematographic or television fiction work” as follows:

“any programme that cumulatively meets the following criteria:

a) it is a creation of the imagination, even if it aims to retransmit a reality;

b) it is a staged work whose production uses a scendrio, including for filming that leaves
room for improvisation, and whose production, with the exception of animation works, is
based on the performance of artists for most of its duration.”

Similarly, Article 1(8) of the Act on support to cinema and audiovisual creation defines

“fiction” as follows:

“‘audiovisual work that cumulatively meets the following criteria:

- it is creation of the imagination even if it aims to retransmit a reality;

- it is staged work whose production uses a scenario, including for filming that leaves
room for improvisation and whose production is based on the performance of artist for
most of its duration.”

Article 1(1) of the Act on support to cinema and audiovisual creation defines ‘animation”

as follows:

“audiovisual work that cumulatively meets the following criteria:

it is creation of the imagination even if it aims to retransmit a reality;

it is staged work whose production uses a story-board, including for
filming that leaves room for improvisation;

it is work that predominantly integrates frame by frame shooting, while
aiming at creating motion. Usual processes are: cartoons, 2D objects
manipulation, volume animation, image synthesis (2D, 3D).”
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Article 1(5) of the Act on support to cinema and audiovisual creation defines “creative
documentaries” as follows:

“audiovisual work that cumulatively meets the following criteria:

- itis a creation which aims to present a given aspect of reality,
independently of its format, which can pertain to animation;

- itis a work that presents an author’s point of view, which is
characterised by in-depth reflexion, a maturing of the subject matter,
an element of research and personalised writing;

- it enables knowledge acquisition;

- it deals with the subject while differing substantially from a purely
informative programme;

- it is potentially interesting in the long term and for purposes other
than archiving.”

Article 1(9) of the Act on support to cinema and audiovisual creation defines a “school
film” as follows:

“audiovisual work produced by one or more students enrolled in an institution of higher
education for art or in a technical college for visual studies”

Article 1(10) of the Act on support to cinema and audiovisual creation defines “film lab” as
follows:

“an audiovisual work that, by its form or content, proposes an approach that includes the
renewal or expansion of film and audiovisual expression and which departs from
traditional narrative patterns to produce an out-of-the-ordinary, individual or artisanal
piece of work.”

Article 1(11) of the Act on support to cinema and audiovisual creation defines a “feature
film” as follows:

“fiction or animation whose destined primarily to be distributed in the cinema circuit and
whose duration is greater than sixty minutes.”

Article 1(2) of the Act on support to cinema and audiovisual creation defines a “short film”
as follows:

“fiction or animation destined primarily to be distributed in the cinema circuit and whose
duration is less than or equal to sixty minutes.”

Article 1(17) of the Act on support to cinema and audiovisual creation defines “TV series”
as follows:

“fiction, animation or documentary created in the form of several episodes and destined
primary to be broadcast by an audiovisual media service provider.”
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Article 1 19° of the Act on support to cinema and audiovisual creation defines a “telefilm”
as follows:

“fiction or animation destined primarily to be by an audiovisual media service provider.”

5.3.1.3 Domestic works

The concept of a national or domestic work is not strictly defined as such in the
legislation of the French-speaking Community of Belgium. The only connecting factors to
some Belgian features related to the audiovisual works can be found in the French-
speaking Community Government Decree of 29 March 2012 which is wholly aimed at
supporting the financing of audiovisual creation showing some links with the French-
speaking Community of Belgium. The combined reading of Article 1 §2 of the Government
Decree and its annexes shows that only films matching specific criteria will be eligible for
benefiting from the financial support.

These criteria aim at anchoring the audiovisual works in the Belgian and French-
speaking context but they do not require a fully Belgian integration. The objective is to
ensure that the contracts signed with a number of participants contributing to the film-
making project are governed by and subject to Belgian law. The cultural, artistic and
technical conditions to be matched are listed in the Decree annex under the heading
“Cultural criteria” (p.38) as follows:

B the audiovisual work is made entirely or mainly in an original French-
language version unless derogated;

B the film director holds a European nationality and his or her contract is
governed by and subject to Belgian law;

B either the screenwriter - distinct from the film director — and one
secondary actor or one lead actor or two secondary actors hold a European
nationality and have signed a contract which is governed by and subject to
Belgian law;

B one of the executive technicians holds a European nationality and has
signed a contract which is governed by and subject to Belgian law.

These criteria do not prevent non-Belgian candidates from obtaining this financial
support provided that they hold a European nationality and sign a Belgian contract. Given
these limited connection criteria, it cannot be concluded that these provisions would
constitute a legal definition of a domestic work; they rather help strengthening the links
with the Belgian French-speaking Community.

5.3.1.4 European works

Article 1(26) of the Coordinated Act on Audiovisual Media Services defines a European
work as follows:

“A European work is:
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(a) works originating in member states which are carried out essentially with the
assistance of authors and workers residing in one or more of these States and
which meet one of the following three conditions: they are carried out by one or
more producers established in one or more of these States; the production of the
work is supervised and actually controlled by one or more producers established in
one or more of these States; the contribution of the co-producers of these States to
the total cost of the co-production is preponderant, and this co-production is not
controlled by one or more producers established outside those States;

(b) works originating in European third States party to the Council of Europe
Convention on Transfrontier Television which are carried out essentially with the
assistance of authors and workers residing in one or more of those States and
which meet one of the following three conditions: they are carried out by one or
more producers established in one or more of these States; the production of this
work is supervised and actually controlled by one or more producers established in
one or more of these States; the contribution of the co-producers of these States to
the total cost of the co-production is preponderant and the co-production is not
controlled by one or more producers established outside these States. Works
originating in European third States party to the Council of Europe's European
Convention on Transfrontier Television are, however, only deemed European works
if the works originating from the member states of of the European Union are not
the subject of discriminatory measures in the third States concerned;

(c) works co-produced in the framework of agreements concerning the audiovisual
sector concluded between the European Union and third countries and fulfilling
the conditions laid down in each of those agreements, provided that works
originating in the member states of the Union are not the subject of discriminatory
measures in the third country concerned;

(d) works produced in the framework of bilateral co-production agreements concluded
between member states of and third countries, provided that the co-producers from
the member states of supply a majority share of the total cost of production and
that production is not controlled by one or more producers established outside the
territory of the member states.”

5.3.1.5 Categories included in the calculation of the share of European works

Article 44 §1 of the Coordinated Act on Audiovisual Media Services imposes the following
obligation on broadcasters and therefore excludes from the scope of the term “work” the
following genres:

‘RTBF and audiovisual media service providers shall reserve a majority proportion of their
broadcasting time, excluding the time alloted to news, sports events, games, advertising,
self-promotion, or teleshopping, to European works, including original works by authors
from the French-speaking Community.”
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Table 10.  Definition of the main concepts in terms of the nationality of European works

Audiovisual works Yes
Cinematographic works Yes
Domestic works No
European works Yes

Source: French speaking Community of Belgium response to European Audiovisual Observatory standardised survey

5.3.2 Nationality of audiovisual works in the framework of
the AVMS Directive and film Llegislation

Article 1, paragraph 1, letter (n) and Article 1 paragraphs 2 to 4 of the AVMS Directive
provide a list of criteria to assess whether an audiovisual work can be considered as
European.

This section aims at identifying the way in which the relevant national body in
charge of monitoring the compliance of AVMS providers with the AVMS Directive (in this
case, the Conseil supérieur de l'audiovisuel - CSA)* assesses whether or not a work falls
under one of the situations covered by Article 1 paragraph 1 letter (n) and Article 1,
paragraph 4 of the AVMS Directive.

This section also details, if any, the practice of the CSA in terms of the verification
of Article 1, paragraph 2 (discriminatory measures in the third country concerned) and
Article 1, paragraph 3 (the nationality of co-productions) of the AVMS Directive.

Finally, it also details, if any, the sources used by the CSA, the specific difficulties
encountered in implementing Article 1 paragraph 1 letter (n) and the way in which the
CSA cooperates on this issue with the national film fund (in this case, the Centre du
Cinéma et de UAudiovisuel - CCA).#

5.3.2.1 Eligible nationality of European works

The CSA refers to the qualification of the CCA and/or to the nationality (country of
establishment) of the executive producer. In practice, broadcasters submit Llistings with
their annual programming and the nationality of the works, amongst other information.
The CSA carries out a sample verification and if in doubt, questions the media service
provider regarding the qualification. Moreover, it conducts research on the production

4 http://csa.be/.
46 https://audiovisuel.cfwb.be/.
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company responsible for the work in question. Considering that the CSA does not have a
lot of resources, this research is sample-based and is not carried out for all programmes.

5.3.2.2  Nationality and discriminatory measures

The survey carried out for this mapping did not identify any legal provisions or relevant
practices in this regard. The share of works potentially concerned is however considered
by the CSA to be marginal.

5.3.2.3  Nationality and co-productions

The CSA refers to the assessment of the CCA or considers the nationality of the executive
producer, as it does not have access to detailed information. In practice, while controlling
the share of European works, the CSA refers to the declaration of the service provider and
conducts random sample verifications.

Regarding film funding, the CCA bases its assessment on the budget, with
expenses by country, financing plan and the coproduction agreement; it can check the
share of European expenses compared to other countries, whether the rights and property
of the work are European or not, and also the different contributions to the financing
plan. In the framework of the European Convention on Cinematographic Co-production or
bilateral treaties, the CCA will also check the share of expenses and financing, and the
fact that the cast and crew are shared between producers in compliance with the
requirements of the treaty.+

5.3.2.4  Other enforcement issues

Beside its cooperation with the CCA and its own possible additional enquiries mentioned
above, the CSA consults the LUMIERE database.

5.3.2.5 Cooperation between national regulatory authorities and film agencies
The qualification of a European work for the purpose of compliance with the AVMS

Directive is carried out by the CSA, if need be based on a qualification and assessment
procedure carried out by the CCA.

47 Relevant treaties available at https://audiovisuel.cfwb.be/missions/centre-cinema-audiovisuel/activites-
internationales/.
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5.3.3 Issue of labelling

This section aims at identifying any relevant national practice regarding recital 35 of the
AVMS Directive according to which ‘the labelling in metadata of audiovisual content that
qualifies as a European work should be encouraged so that such metadata are available to
media service providers”.

There are no current measures in relation to the labelling in metadata of European
works, either in terms of legislation or practice.

5.3.4 Envisaged amendments to the regulatory framework

In the framework of the transposition of the new AVMS Directive, the relevant legislation
is currently under review.

Apart from the CSA proposals as regards notably the labelling in metadata of
European works, there is, at this stage, no further information available in this regard.

5.3.5 Applicable regulatory framework

Primary legislation:

B Coordinated Act on Audiovisual Media Services (Décret coordonné sur les
Services de Médias Audiovisuels).®

B Act on support to cinema and audiovisual creation (Décret relatif au soutien
au cinéma et a la création audiovisuelle).*

B Government order on support to cinema (Arrété du Gouvernement de la
Communauté francaise du 17 mai 2017 modifiant l'arrété du Gouvernement de
la Communauté francaise du 29 mars 2012 relatif aux aides a la creation).®°

B Programme Law of 2 August 2002 as amended (Loi programme du 2 ao(t
2002).5

48 www.gallilex.cfwb.be/document/pdf/34341_017.pdf.
4 www.gallilex.cfwb.be/document/pdf/37248_004.pdf.
0 www.gallilex.cfwb.be/document/pdf/43820_000.pdf.
1 www.ejustice.just.fgov.be/cgi_loi/change_lg.pl?language=fr&la=F&cn=2002080245 &table_name=loi.
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5.3.6 Studies, reports and researches

Each year, the CSA publishes several reports which analyse how the regulated actors are
complying with their obligations. Each of these reports includes a section about the
respect of quota obligations as regards European works. For the year 2018, the reports for
the various actors are available following these links:

B Annual report regarding the public service broadcaster,s?
B Annual report regarding private broadcasters,s
B Annual report regarding web TVs.5

In addition to these reports, the CSA has published a report on the Public Service
Broadcaster's compliance covering the entire duration of its management contract period
(2012-2017).5

5.3.7 Data compilation

This factsheet was produced based on data compiled by Emmanuel Roland, Head of
Production, Film and Audiovisual Center of the Wallonia Brussels Federation (Centre du
Cinéma et de lAudiovisuel, CCA) and Sevara Irgacheva, Media Policy Advisor, Cultural
Diversity and Content Production, National Audiovisual Council (Conseil Supérieur de
UAudiovisuel, CSA).

52 www.csa.be/document/bilan-rtbf-2018/.

>3 www.csa.be/document/bilan-tv-privees-2018/.

> www.csa.be/document/bilan-2017-webtv/.

>5 www.csa.be/document/bilan-rtbf-sur-le-contrat-de-gestion-2012-2017/.
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5.4 BG - Bulgaria - National legal summary:

541 Definitions

This section aims at Identifying the relevant definitions of a work adopted as well as
identifying which categories of works are considered as audiovisual works.

5411 Audiovisual works

There is no such definition in the Bulgarian legislation.

54.1.2 Cinematographic works

Articlel p.1 of the Film Industry Act defines “film” as follows:

“Articlel. For the purposes of this act: 1. Film’ shall be defined as connected images
fixed in any way on a material carrier, of any length, with or without a sound track,
perceivable as a moving picture, in the shape of feature, animation, or documentary
cinema works for distribution and showing.”

5.4.1.3 Domestic works

There are two definitions in this regard, the first one stemming from Articlel p.6 of the
Radio and Television Act in relation to Bulgarian audio and audiovisual works and the
other from Articlel p.2 of the Film Industry Act in relation to Bulgarian film.

Radio and Television Act:

“Articlel p.6. ‘Bulgarian audio and audiovisual works’ shall be works created or
realized exclusively or in partnership by Bulgarian citizens, based on works by
Bulgarian citizens. Any works created on the basis of bilateral contracts between
Bulgarian and foreign producers shall also be considered to be Bulgarian works
provided that the Bulgarian producers have made a preponderant financial

% The factsheet on Bulgaria incorporates the feedback received from the Council for Electronic Media (CEM)
during the checking round with the national regulatory authorities.
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contribution to the total production costs and the said production is controlled by one
or more Bulgarian producers.”

Film Industry Act:

“Articlel p.2. For the purposes of this act: ‘Bulgarian film’ shall be defined as a film that
meets at least one of the following conditions: a) collects at least 15 points under Annex
1; b) has an original version in Bulgarian and at least two of the authors are Bulgarian
citizens, one of whom is the script writer or the director; ¢) the financial participation of
the Bulgarian producer is no less than 20 per cent of the budget of the film in case of co-
productions between two countries and no less than 10 per cent in case of co-productions
between three and more countries, and the Bulgarian elements total at least 10 points

under Annex 1.”

Annex 1:
Bulgarian Elements
Rightsholders
Scriptwriter
Director
Composer
Cameraman
Total

For animation films
Scriptwriter
Director
Composer
Art Director
Subtotal

Actor’s group
Leading role
Supporting role
Role

Subtotal

Points

0 W Rk NN 0 - = W

o~ N W

Technical and Camera Team

Sound and mixing
Editing
Set and costumes

Studio or place of filming
Place of post-production operations

Subtotal
Total

[N N N N
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It should be emphasised that the definition of “Bulgarian audio and audiovisual works”
was not adopted in the context of the regulation of the European works quotas, but in the
context of specific financial investment obligations imposed on public broadcasters to
fund Bulgarian works.

54.14  European works

There are two definitions in this regard, the first one stemming from Articlel p.7 of the
Radio and Television Act in relation to Bulgarian audio and audiovisual works and the
other from Articlel p.3 of the Film Industry Act in relation to Bulgarian film.

Radio and Television Act:

“Articlel p.7. ‘European works’ shall be:
(a) works originating in member states of the European Union, mainly created
with authors and workers residing in one or more of those States, provided
that they comply with at least one of the following three conditions:
(aa) they are created by one or more producers established in one or
more of those States, or
(bb) the creation of the works is supervised and actually controlled by
one or more producers established in one or more of those States;
(cc) the contribution of co-producers of those States to the total co-
production costs is preponderant and the said co-production is not
controlled by one or more producers established outside those States;
(b) works originating in third European countries, which are States Party to the
European Convention on Transfrontier Television, compiled in Strasbourg on 5
May 1989 (ratified by an Act [promulgated in the] State Gazette No. 117 of
1997) ([Convention promulgated in the] State Gazette No. 32 of 1999), mainly
created by authors and workers residing in one or more of those States,
provided that they comply with at least one of the following three conditions:
(aa) they are created by one or more producers established in one or
more of those countries, or
(bb) creation of the works is supervised and actually controlled by one
or more producers established in one or more of these countries;
(cc) the contribution of co-producers of those countries to the total co-
production costs is preponderant and the said co-production is not
controlled by one or more producers established outside those
countries, provided that works originating in member states of the
European Union are not the subject of discriminatory measures in the
third countries concerned;
(c) works co-produced within the framework of agreements related to the
audiovisual sector, concluded between the European Union and third countries
and fulfilling the conditions defined in each of these agreements, provided that
works originating in member states are not the subject of discriminatory
measures in the third countries concerned.
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Works that are not European works within the meaning given by (a), (b) or (c)
but are produced within the framework of bilateral co-production treaties
concluded between member states of the European Union and third countries
shall be deemed to be European works, provided that the co-producers from
the European Union supply a majority share of the total cost of production and
that the production is not controlled by one or more producers established
outside the territory of the member states.”

Film Industry Act:

“Articlel p.3 For the purposes of this law: ‘European film’ shall be defined as a film that
meets the following requirements: a) the European elements in the film total no less than
15 points under Annex 2; b) the film has been produced in its larger part by one or more
producers from countries which are parties under the European Convention on
Cinematographic co-production.”

Annex 2:
| European Elements | Points |

Scriptwriter

Director

Composer

Cameraman

First role

Second role

Third role

Sound and mixing

Editing

Set and costumes

Studio or place of filming

Place of post-production operations

Total

PR R, R, R RPRNWR R WW

[N
O

54.1.5 Categories included in the calculation of the share of European works

Article 19a.1 of the Radio and Television Act Executive Order imposes the following
obligation on broadcasters and therefore excludes from the scope of the term “work” the
following genres:

‘At least 50 per cent of the total annual transmission time of the television programme
services, excluding the time appointed for news and sports programmes and television
games, advertising, teletext and teleshopping, must be reserved for European works, where
practicable.”

There are no additional orders, decisions or explicit guidelines as to which categories of
works should be subject to assessment.
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For non-linear services, no guidelines, bylaws or recommendations have been
issued by the media regulator for the categories of works which are subject to
assessment.

Table 11.  Definition of the main concepts in terms of the nationality of European works

Audiovisual works No
Cinematographic works No, but there is a definition of “film”.
Domestic works Yes
European works Yes

Source: Bulgarian response to European Audiovisual Observatory standardised survey

5.4.2 Nationality of audiovisual works in the framework of
the AVMS Directive and film legislation

Article 1, paragraph 1, letter (n) and Article 1, paragraphs 2 to 4 of the AVMS Directive
provide a list of criteria to assess whether an audiovisual work can be considered as
European.

This section aims at identifying the way in which the relevant national body in
charge of monitoring the compliance of AVYMS providers with the AYMS Directive (in this
case, the Council for Electronic Media - CEM)5 assesses whether or not a work falls under
one of the situations covered by Article 1, paragraph 1, letter (n) and Article 1, paragraph
4 of the AVYMS Directive.

This section also details, if any, the practice of the CEM in terms of the verification
of Article 1, paragraph 2 (discriminatory measures in the third country concerned) and
Article 1, paragraph 3 (the nationality of co-productions) of the AVMS Directive.

Finally, it also details, if any, the sources used by the CEM, the specific difficulties
encountered in implementing Article 1, paragraph 1 letter (n) and the way in which the
CEM cooperates on this issue with the national film fund (in this case, the National Film
Centre — NFQ).52

57 https://cem.bg.
>8 www.nfc.bg.
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54.2.1 Eligible nationality of European works

The practice of the CEM regarding the requirement to provide information to the
European Commission on European works is based on the collection of data by
audiovisual media service providers. The providers have annual reporting obligations, as
envisaged in Article 19a of the Radio and Television Act, and at the beginning of each
year, the CEM publishes a communication pursuant to this article on its website. The
providers submit certain data in two different forms, namely, for linear and non-linear
services, which are published on the CEM website. The data is collected separately for
each service.

The CEM annually appoints experts to answer any questions submitted by the
providers regarding the completion of the forms. It prepares annual reports, including the
information on European works in linear and non-linear audiovisual media services. The
reports include information on the financial contribution of these services to the
production and the acquisition of rights in respect of European works, the share of
European works in the catalogue of audiovisual media services and the actual
consumption of European works offered through these services.

The verification of this information, with the assistance of independent external
experts, has been carried out over a period of time. The CEM has emphasised repeatedly
that there are no legal or practical mechanisms or tools to double check and verify the
information contained in the data received from media service providers. The CEM
considers that there are no grounds for mistrust, as the statistical data the media service
providers generate and deliver to the authority annually are trustworthy.

The CEM is considering developing an automated monitoring system, not only for
the purpose of verifying the quotas for European works, but also for their supervision
mission in general. Furthermore, the CEM would welcome more guidance on the
implementation of the new AVMS Directive, including methodological assistance from
authorities at supranational level. While legislation adequately reflects changes in EU law,
the CEM’s capacity to implement the law needs to be steadily increased.

From a technological point of view, the introduction of an automated monitoring
system is a task that can no longer be postponed; but underfunding overall in the public
administration has not allowed for the funding of this project. Specifically, in the case of
ex-post verification by the CEM, it is important to note that most of the verification
methods are hindered by a lack of financial resources (outsourcing, additional expert
monitoring, development of automated systems, etc.). Difficulties also arise from the fact
that some providers still do not provide data, despite the provisions of the law. According
to a report by the CEM for 2018, data was provided by 43 broadcasters for 72 nationally
televised broadcasters, while 17 broadcasters did not provide the required data. Only 10
out of the 24 non-linear service providers provided data for 2018.
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5.4.2.2 Nationality and discriminatory measures

The survey carried out for this mapping did not identify any legal provisions or relevant
practices of the CEM in this regard.

5.4.2.3 Nationality and co-productions

The survey carried out for this mapping did not identify any legal provisions or relevant
practices of the CEM in this regard.

In relation to film funding, the missions and functioning of the NFC are detailed in Article
28 of the Film Industry Act.

Bulgaria is party to the European Convention on Cinematographic Co-productions,
and has bilateral agreements with France, Israel, Italy, Turkey, Russia and Canada. Some
of these countries are also parties to the European Convention on Cinematographic Co-
productions - in that case the terms of the bilateral agreements apply. The co-
productions involving natural and legal persons from Israel and Canada are governed
solely by bilateral agreements. A co-operation agreement has also been signed with the
Romanian Film Centre; the parties are obliged to promote co-productions, organise
festivals, exchange information etc.

5.4.2.4 Other enforcement issues

N/A.

54.2.5 Cooperation between national regulatory authorities and film agencies

The qualification of a European work for the purpose of compliance with the AVMS
Directive is carried out by the CEM, independently of the NFC.

5.4.3 Issue of labelling

This section aims at identifying any relevant national practice regarding recital 35 of the
AVMS Directive according to which ‘the labelling in metadata of audiovisual content that
qualifies as a European work should be encouraged so that such metadata are available to
media service providers.”

There is no legal framework at national level for providers to use labelling in
metadata of audiovisual content. Neither are there guidelines on how the labelling is to
be implemented.
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A closer look at media services in terms of metadata shows that this practice is in
its infancy. In most cases, the country of origin has been indicated. In some cases, the
language has also been indicated. Only in a few cases do the providers use the tag
“European work” with a separate, structured section for European films.s

544 Envisaged amendments to the regulatory framework
In the framework of the transposition of the new AVMS Directive, the relevant legislation

is currently under review. However, at this stage, no further information is available in
this regard.

5.4.5 Applicable requlatory framework

Primary legislation:

B Film Industry Act® (3akoH 3a gunamosama uHOycmpus).s:
B Radio and Television Act®? (3akoH 3a paduomo u menesu3uamada,
HonvaHumenHa pasnoped6a).s

5.4.6 Studies, reports and researches

N/A.

5.4.7 Data compilation

This factsheet was produced based on data compiled by Nelly Ognyanova, Professor in
Media Law at Sofia University.

>9 Sources:

BTC Videoteka: www.vivacom.bg/bg/tv/interesno/videoteka

VOIO - European films https://voyo.bg/films/#/Evropeiski////DESC/1/box.
¢ www.nfc.bg/en/legal-acts/.

61 www.lex.bg/laws/ldoc/2135474936.

62 www.mtitc.government.bg/en/category/168/radio-and-television-act.
63 https://lex.bg/laws/ldoc/2134447616.
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5.5 CY - Cyprus - National legal summary-

5.5.1 Definitions

This section aims at identifying the relevant definitions of a work adopted as well as
identifying which categories of works are considered as audiovisual works.

5.5.1.1  Audiovisual works

There is no such definition in the Cypriot legislation.

5.5.1.2  Cinematographic works

There is no such definition in the Cypriot legislation.

However, the Funding Programmes Regulation for the Support of Cinematographic Films
2017 of the Cultural Services/Cinema Section of the Ministry of Education, Culture, Sports
and Youth provides for the definition of “film” (Definitions, page 61, paragraph 2 of the
Regulations):

“

Film’ means an audiovisual film, for the production of which the process of chemical or
electronic recording of images has been used for the purpose of presenting the film to the
public.”

5.5.1.3 Domestic works

There is no such definition in the Cypriot legislation.

5.5.14 European works

A definition of European works is provided for in Article 28 of the Radio and Television
Broadcasters Law of 1998 to 2019, as follows:

“(1) For the purposes of this PART, the term “European works” shall mean:

% The factsheet on Cyprus incorporates the feedback received from Marios Kontakis (Cyprus Radiotelevision
Authority) during the checking round with the national regulatory authorities.
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(a) works originating in member states;

(b) works originating in European third countries which are parties to the
European Convention on Transfrontier Television of the Council of Europe and
fulfil the conditions of subsection (2) of this section.

(c) works co-produced within the framework of agreements related to the
audiovisual sector concluded between the European Community and third
countries which fulfil the conditions defined in each of those agreements:
provided that the application of the provisions of paragraphs (b) and (c) shall
be conditional on works originating in member states which are not subject to
discriminatory measures in the third countries concerned.

(2) The works referred to in paragraphs (a) and (b) are works mainly made with
creators and workers residing in one or more of the states referred to in paragraphs (a)
and (b) of subsection (1), provided that they comply with one of the following three
conditions:

(i) they are made by one or more producers established in one or more of those
states; or

(i) production of the works is supervised and actually controlled by one or
more producers established in one or more of those states;

(iii) the contribution of co-producers of those states to the total co-production
costs is preponderant and the co-production is not controlled by one or more
producers established outside those states.

(3) Works that are not European works within the meaning of subsection (1) but are
produced within the framework of bilateral co-production treaties concluded between
member states and third countries shall be deemed to be European works, provided
that the co-producers from the European Union supply a majority share of the total
cost of production and that the production is not controlled by one or more producers
established outside the territory of the member states.”

5.5.1.5 Categories included in the calculation of the share of European works

Article 27(1) of the Radio and Television Broadcasters Law imposes the obligation on
broadcasters to reserve a majority proportion of their transmission time (excluding the
time allotted to news, sports events, games, advertising, teletext services and
teleshopping) for European works.

There are no additional orders, decisions or explicit guidelines as to which
categories of works will be subject to assessment.

Article 31 A(2) of the Radio and Television Broadcasters Law provides for the
obligation for non-linear services to promote European works. In order to comply with
this obligation, VOD services must reserve at least 20 per cent of their list of works
accessible to consumers for European works. This percentage may be reviewed

© European Audiovisual Observatory (Council of Europe) 2020
Page 74



MAPPING OF THE REGULATION AND ASSESSMENT OF
.. 1HE NATIONALITY OF EUROPEAN AUDIOVISUAL WORKS

e
oy

periodically by the regulatory authority (Cyprus Radio-Television Authority - CRTA) after
consultations with the VOD providers.

Table 12.  Definition of the main concepts in terms of the nationality of European works

Audiovisual works No
Cinematographic works No, but there is a definition of “film”.
Domestic works No.
European works Yes

Source: Cypriot response to European Audiovisual Observatory standardised survey

5.5.2 Nationality of audiovisual works in the framework of
the AVMS Directive and film legislation

Article 1, paragraph 1, letter (n) and Article 1, paragraphs 2 to 4 of the AVMS Directive
provide a list of criteria to assess whether an audiovisual work can be considered as
European.

This section aims at identifying the way in which the relevant national body in
charge of monitoring the compliance of AVMS providers with the AVYMS Directive (in this
case, the Cyprus Radio-Television Authority - CRTA, but partly also the Cultural
Services/Cinema Section of the Ministry of Education, Culture, Sports and Youth)s
assesses whether or not a work falls under one of the situations covered by Article 1,
paragraph 1, letter (n) and Article 1, paragraph 4 of the AVMS Directive.

This section also details, if any, the practice of the CRTA in terms of the
verification of Article 1, paragraph 2 (discriminatory measures in the third country
concerned) and Article 1, paragraph 3 (the nationality of co-productions) of the AVMS
Directive.

Finally, it also details, if any, the sources used by the CRTA, the specific difficulties
encountered in implementing Article 1, paragraph 1, letter (n) and the way in which the
CRTA cooperates on this issue with the relevant body (in this case the Cultural
Services/Cinema Section of the Ministry of Education, Culture, Sports and Youth).

65 www.crta.org.cy/default.asp?id=24.
66 www.moec.gov.cy/en/cultural_services.html.
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5.5.2.1 Eligible nationality of European works

The assessment of the origin of works as European works is, in practice, carried out by
two bodies: the Cyprus Radio-Television Authority (CRTA) and the Cultural
Services/Cinema Section of the Ministry of Education, Culture, Sports and Youth.

More specifically, the CRTA, being a body in charge of the implementation of the
AVMS Directive, assesses works that have been broadcast on TV (cinematographic works,
TV fictions, documentaries, reality shows, etc.), solely for the purpose of preparing
biennial reports which are submitted to the European Commission. Reports are also
submitted to the House of Representatives and the Council of Ministers of the Republic of
Cyprus, in accordance with the Radio and Television Broadcasters Law of 1998 to 2019.

The Cultural Services/Cinema Section of the Ministry of Education, Culture, Sports
and Youth, on the other hand, may attribute a “Country of Origin Certificate”, as well as a
“Certificate of Co-production Status” to cinematographic works (certificates are often
submitted to Eurimages). The works assessed are mostly co-productions with European or
third countries, regardless of whether they have received support from the Ministry, in the
context of the European Convention on Cinematographic Co-productions and the
European Commission’s Communication on State Aid to Film and other Audiovisual Works.

The CRTA reports no specific difficulties in gathering data for reporting. The
procedure includes CRTA requesting television broadcasters to submit a percentage
breakdown (that is, European works, recent works, independent productions, etc.) on
audiovisual works broadcast. In case of unclear or missing data, the CRTA communicates
with broadcasters requesting supplementary data. Furthermore, the CRTA verifies the
percentages through a complete list of all broadcast works provided by AGB Nielsen
Media Research (Cyprus).

In cases where the data on the origin/nationality of an audiovisual work is unclear
or inconclusive, the CRTA conducts an online search and, failing that, resorts to its IRIS
system, which records all television programming aired. In this case, the opening and/or
closing credits of the title in question are checked in order to gather more information.
The CRTA reports that they have had to resort to online and monitoring system searches
only once in the past.

On only a very few occasions has the CRTA had difficulty in assessing not the
nationality, but rather whether TV fiction series were created by independent producers.
In these cases, the process described above helped resolve the ambiguity.

5.5.2.2  Nationality and discriminatory measures

The survey carried out for this mapping did not identify any legal provisions or relevant
practices in this regard.

© European Audiovisual Observatory (Council of Europe) 2020
Page 76



MAPPING OF THE REGULATION AND ASSESSMENT OF
.. 1HE NATIONALITY OF EUROPEAN AUDIOVISUAL WORKS

e
oy

5.5.2.3  Nationality and co-productions

The CRTA uses the same assessment procedure as provided for under 5.5.2.1.

When it comes to funding for cinematographic works (which does not currently
cover TV works), the assessment is carried out by the Cultural Services/Cinema Section of
the Ministry of Education, Culture, Sports and Youth.

In cases of a) Cyprus-initiated film productions (that is, by Cyprus-registered
production companies), and b) European film productions (that is, EU-registered
production companies), the eligibility for financial support of productions depends on
those productions satisfying specific selection criteria such as the General Pre-Selection
Criteria for films (Cultural Test), as well as spending requirements, all in accordance with
the Funding Programmes Regulation for the Support of Cinematographic Films 2017,
which is currently the sole legal framework for the state support of cinematographic
works in Cyprus.

Additionally, in this context, it should be noted that there is a bilateral agreement
between Cyprus and lIsrael dating from 5 May 2018, which has been signed and is
expected to be ratified by the end of 2019.

5.5.2.4  Other enforcement issues

N/A.

5.5.2.5 Cooperation between national regulatory authorities and film agencies

The qualification of European works for the purpose of compliance with the AVMS
Directive is carried out by the CRTA, independently of the Cultural Services/Cinema
Section of the Ministry of Education, Culture, Sports and Youth.

5.5.3 Issue of labelling

This section aims at identifying any relevant national practice regarding recital 35 of the
AVMS Directive according to which ‘the labelling in metadata of audiovisual content that
qualifies as a European work should be encouraged so that such metadata are available to
media service providers.”

There are no current measures in relation to the labelling in metadata of European
works, either in terms of legislation or practice.

It should only be noted that certain data (non-digital, provided by film
distributors) on films broadcast in film theatres is kept by the Film Classification
Committee (under the Press and Information Office — Ministry of Interior).
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5.5.4 Envisaged amendments to the reqgulatory framework

In the framework of the transposition of the new AVMS Directive, the relevant legislation
is currently under review. However, at this stage, no further information is available in
this regard.

5.5.5 Applicable requlatory framework

Primary legislation:

B Radio and Television Broadcasters Law (O mepi Padiopwvikadv kou
Tnleomtuikwv Opyoviaucwv Nopog).s

Secondary legislation:

B Funding Programmes Regulation for the Support of Cinematographic Films
2017 of the Cultural Services/Cinema Section of the Ministry of Education,
Culture, Sports and Youthes

5.5.6 Studies, reports and researches

N/A.

5.5.7 Data compilation

This factsheet was produced based on data compiled by Diomedes Koufteros,
Independent Expert, on behalf of the Cultural Services of the Ministry of Education,
Culture, Sports and Youth.

7 www.crta.org.cy/images/users/1/Enopiemenos%20nomos%20mexri%2092(1).2019%20(10.7.2019).pdf (in
Greek); www.crta.org.cy/default.asp?id=344 &ltemID=852 &rcid=83 &pcid=82 &cid=83 (in English).

68 http://filmingincyprus.gov.cy/wp-content/uploads/2016/04/%CE%9D %CE %95 %CE%9F %CE%A3-
%CE%9A%CE %91 9%CE%9D %CE%9F %CE %9D %CE %99 %CE %A3%CE%9C%CE%9F %CE%A3-2017-2020-
BOOKLET-GR.pdf (in Greek); http://filmingincyprus.gov.cy/wp-content/uploads/2016/04/NEW-PROGRAMMES-
REGULATION-2017-2020-BOOKLET-ENG.pdf (in English).
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5.6 CZ - Czech Republic - National legal summary«

5.6.1 Definitions

This section aims at identifying the relevant definitions of a work adopted as well as
identifying which categories of works are considered as audiovisual works.

5.6.1.1  Audiovisual works

Article 62 (1) of the Copyright Act defines an audiovisual work as follows:

“An audiovisual work shall mean a work created by the arrangement of works used
audiovisually, adapted or unadapted, consisting of a number of recorded, interlinked
images giving the impression of motion, either accompanied by sound or mute, susceptible
to being made visible and, if accompanied by sound, also susceptible to being made
audible.”

5.6.1.2  Cinematographic works
Section 2, Article (1) b) of the Act on Audiovisual Works and Support for Cinematography
defines a cinematographic work as follows:

‘A cinematographic work shall mean an audiovisual work intended for public
performances; audiovisual works having the nature of advertising shall not be considered
cinematographic works.”

5.6.1.3 Domestic works

Section 2, Article (1) e) of the Act on Audiovisual Works and Support for Cinematography
defines a Czech audiovisual work as follows:

“A Czech audiovisual work shall mean an audiovisual work:

% The factsheet on the Czech Republic incorporates the feedback received from the Office of the Council for
Radio and TV Broadcasting of the Czech Republic (RRTV).
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1. produced with the contribution of a producer or co-producer who has his or
her principal place of business, permanent residence or registered office in the
Czech Republic, such a contribution covering at least 10% of the total
production costs, or

2. produced with the contribution of a co-producer who has his or her principal
place of business, permanent residence or registered office in the (Czech
Republic, combined with the contribution of a co-producer not having his
principal place of business, permanent residence or registered office in the
Czech Republic, provided that such an audiovisual work meets the conditions
of the European Convention on Cinematographic Co-production (hereinafter
referred to as the “Convention”) or of any other international agreement
binding on the Czech Republic (hereinafter referred to as the “international
cinematographic co-production agreement’), irrespective of how such a co-
producer contributed to the financing of the production costs.”

5.6.1.4  European works

Section 46 of the Radio and Television Broadcasting Act defines European works as
follows:

‘(1) Treated as European works shall be:

a) works originating from the member states of the European Union,

b) works originating from states which are not member states of the European
Union but are parties to the European Convention on Transfrontier Television,
and that meet the conditions specified in paragraph 3 below, or

¢) works co-produced within the framework of agreements related to the
audiovisual sector concluded between the European Communities and third
countries and fulfilling the conditions defined in each of those agreements.

(2) The provisions of points b) and c) of paragraph 1 above shall only be applied if works
originating in the member states of the European Union are not the subject of
discriminatory measures in the third countries concerned.
(3) The works referred to in points a) and b) of paragraph 1 above are works mainly made
with authors and workers residing in one or more of the States referred to in those
provisions, provided that:
a) such works are made by one or more producers established in one or more
of those States,

b) the production of such works is supervised and actually controlled by one or
more producers established in one or more of those States, or

¢) the contribution of the co-producers of those States to the total co-
production costs is preponderant and the co-production is not controlled by
one or more producers established outside those States.
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(4) Works that are not European works within the meaning of paragraph (1) above but that
are produced within the framework of bilateral co-production agreements concluded
between Member States and third countries shall be deemed to be European works,
provided that the co-producers from the Member States of the European Union supply a
majority share of the total cost of production and that the production is not controlled by
one or more producers established outside the territory of the Member States of the
European Union.”

5.6.1.5 Categories included in the calculation of the share of European works

Section 42 of the Radio and Television Broadcasting Act imposes the following obligation
on broadcasters and therefore excludes from the scope of the term “work” the following
genres:

“The television broadcaster shall, where practicable, allocate more than half of the total
broadcasting time of each programme for European production. The total broadcasting
time on the basis of which the proportion of European works is determined shall not be
deemed to include the time of broadcasting news and reporting programme units, sports
events, games, teletext, advertising and teleshopping.”

Table 13. Definition of the main concepts in terms of the nationality of European works
Audiovisual works Yes
Cinematographic works Yes
Domestic works Yes
European works Yes

Source: Czech response to European Audiovisual Observatory standardised survey

5.6.2 Nationality of audiovisual works in the framework of
the AVMS Directive and film legislation

Article 1, paragraph 1, letter (n) and Article 1, paragraphs 2 to 4 of the AVYMS Directive
provide a list of criteria to assess whether an audiovisual work can be considered as
European.

This section aims at identifying the way in which the relevant national bodies in
charge of monitoring the compliance of AVMS providers with the AVMS Directive (in this
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case, the Council for Radio and TV Broadcasting - RRTV)® assess whether or not a work
falls under one of the situations covered by Article 1, paragraph 1, letter (n) and Article 1,
paragraph 4 of the AVMS Directive.

This section also details, if any, the practice of the RRTV in terms of the
verification of Article 1, paragraph 2 (discriminatory measures in the third country
concerned) and Article 1, paragraph 3 (the nationality of co-productions) of the AVMS
Directive.

Finally, it also details, if any, the sources used by the RRTV, the specific difficulties
encountered in implementing Article 1, paragraph 1, letter (n) and the way, if any, in
which the RRTV cooperates on this issue with the national film fund (in this case, the
Czech Film Fund).

5.6.2.1 Eligible nationality of European works

The RRTV requests data from audiovisual media service providers on an annual basis.
Given the limited resources of the RRTV, these data are only checked randomly.

Data verification is reported to be very difficult. In cases where the available
information (usually from open sources) raises doubts as to whether a work declared as
European (national) actually meets the definition of a European work, the RRTV will enter
into communication with the audiovisual media service provider for verification. The
provider then has to prove that the work has been evaluated and classified correctly.
Should it be found that the data was erroneous or manipulated, the RRTV may start a
procedure for breach of relevant legislation and respectively impose sanctions.

However, it should be pointed out that the possibilities for the RRTV to verify data
or to demonstrate errors are considerably limited. The RRTV's possibilities/tools to
determine whether these conditions are met are scarce. The RRTV has limited personnel
and financial capacities, which do not allow it to deal with the issue in a detailed and
consistent manner: it has a relatively small office, and there are a wide range of statutory
duties that this office has to manage, with hundreds of broadcasters licensed in the Czech
Republic. Supervision in a given area is also limited by the unavailability of relevant,
demonstrable data that the RRTV could undoubtedly rely on in any administrative
proceedings.

5.6.2.2  Nationality and discriminatory measures

The survey carried out for this mapping did not identify any legal provisions or relevant
practices in this regard.

70 www.rrtv.cz/en/.
1 https://fondkinematografie.cz/english/.
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5.6.2.3  Nationality and co-productions
The survey carried out for this mapping did not identify any relevant practices of the RRTV
in this regard.

Regarding film funding, an eligible co-production is one in which a Czech co-
producer (with residence in the Czech Republic) has contributed at least 10% of the
financial costs, or a Czech co-producer participates in the film and the co-production
meets the conditions set by the Council of Europe Convention on Film Co-productions.

5.6.2.4  Other enforcement issues

N/A.

5.6.2.5 Cooperation between national regulatory authorities and film agencies

The qualification of a European work for the purpose of compliance with the AVMS
Directive is carried out by the RRTV, independently of the Czech Film Fund.

5.6.3 Issue of labelling

This section aims at identifying any relevant national practice regarding recital 35 of the
AVMS Directive according to which ‘the labelling in metadata of audiovisual content that
qualifies as a European work should be encouraged so that such metadata are available to
media service providers.”

There are no current measures in relation to the labelling in metadata of European
works, either in terms of legislation or practice.

5.6.4 Envisaged amendments to the regulatory framework
In the framework of the transposition of the new AVMS Directive, the relevant legislation

is currently under review. However, at this stage, no further information is available in
this regard.

5.6.5 Applicable regulatory framework

Primary legislation:
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B Act on Copyright’? (Zdkon ¢. 121/2000 Sb., o prdvu autorském,
o0 prdvech souvisejicich s pravem autorskym a o zméné nékterych zdkonii -
Autorsky zdkon).”
B Act on Audiovisual Works and Support for Cinematography’* (Zdkon ¢.
496/2012 Sb., o audiovizudlnich dilech a podpore kinematografie a
0 zméné nékterych zdkonii - Zdkon o audiovizi).’s
B Radio and Television Broadcasting Act
(Zakon o provozovdni rozhlasového a televizniho vysildni a
0 zméné dalsich zdkond)”?
B On-demand Audiovisual Media Services Act’®
(Zakon o audiovizudlnich medidlnich sluzbdch na vyZdddni a
0 zméné nékterych zdkond).”

5.6.6 Studies, reports and researches

N/A.

5.6.7 Data compilation

This factsheet was produced based on data compiled by Veronika Lengalova, from the
Czech Film Fund, in collaboration with the Ministry of Culture of the Czech Republic and
the Council for Radio and Television Broadcasting.

72 www.mkcr.cz/doc/cms_library/12-az_2006_v_aj-2005.pdf.

73 www.mkcr.cz/doc/cms_library/07-1212000-2001.pdf.

74 https://fondkinematografie.cz/assets/media/files/legislativa/Audiovisual_Act No4962012_amendment.pdf.
7> https://fondkinematografie.cz/assets/media/files/Honza/Zakon%200%20audiovizi%20-
%20platné%20znén%C3%AD.pdf.

76 www.rrtv.cz/en/static/documents/act-231-2001/Act-on-RTV-broadcasting-reflecting-AYMSD.pdf.

77 www.rrtv.cz/cz/static/cim-se-ridime/stavajici-pravni-predpisy/pdf/231-2001.pdf.

78 www.rrtv.cz/en/static/documents/act-231-2001/Act-on-RTV-broadcasting-reflecting-AYMSD.pdf.

7% www.rrtv.cz/cz/static/cim-se-ridime/stavajici-pravni-predpisy/pdf/132-2010.pdf.
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5.7 DE - Germany - National legal summary:

5.7.1 Definitions

This section aims at identifying the relevant definitions of a work adopted as well as
identifying which categories of works are considered as audiovisual works.
5.7.1.1  Audiovisual works

There is no such definition in the German legislation.

5.7.1.2  Cinematographic works

The following definitions are provided in the German Film Law (Filmférderungsgesetz -
FFG):
Article 40 Abs. 1:
“Feature length: 79 minutes (59 for children’s films).”

Article 40 Abs. 7:

“‘Regular cinematic exploitation means that a film is shown in a theatre under normal
market conditions for at least 7 days in a row.”

Article 150 (concerning levy-relevant content):

“Cinematic film is a film that has been released in a cinema for consideration in Germany
or its home country.”

5.7.1.3 Domestic works

There is no such definition in the German legislation.

8 The factsheet on Germany incorporates the feedback received from Karsten Meyer (Joint Management Office
of the Media Authorities) during the checking round with the national regulatory authorities.
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However, in order for international co-productions to obtain funding from the
Federal Film Board (FFA), a film needs a certificate (“BAFA-Bescheinigung”) from the
Federal Office for Economic Affairs and Export Control (BAFA),** ensuring that the film
complies  with  international  co-production  agreementsand the  general
funding provisions, in line with the criteria established in the FFG. For the purpose of
exporting filmsabroad, a German film would need a certificate of origin
(“Ursprungszertifikat™), which is also granted by BAFA, based on the same criteria as the
certificate (“Bescheinigung”) (further elaborated under 5.7.2.3.).

5.7.1.4  European works

There is no such definition in the German legislation.

5.7.1.5 Categories included in the calculation of the share of European works

Article 6(2) of the Interstate Treaty on Broadcasting and Telemedia states that:

“In order to present the plurality of the German-language regions and of Europe as a
whole and to promote European film and television productions, television broadcasters
should reserve a majority proportion of the time devoted to the transmission of feature
films, films made for television, series, documentaries and comparable productions overall
for European works, in accordance with European law.”

There are no obligations for non-linear services.

Table 14.  Definition of the main concepts in terms of the nationality of European works

Audiovisual works No

No, but there is a definition for “cinematic film”,
Cinematographic works “feature length” and “regular cinematic
exploitation”

No, but certificates are issued in the case of co-

Domestic works .
productions

European works No

Source: German response to European Audiovisual Observatory standardised survey

81 www.bafa.de/EN/Foreign_Trade/Export_Control/export_control_node.html.
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5.7.2 Nationality of audiovisual works in the framework of
the AVMS Directive and film legislation

Article 1, paragraph 1, letter (n) and Article 1, paragraphs 2 to 4 of the AVMS Directive
provide a list of criteria to assess whether an audiovisual work can be considered as
European.

This section aims at identifying the way in which the relevant national bodies in
charge of monitoring the compliance of AVYMS providers with the AYMS Directive (in this
case, the 14 German Media Authorities)® assess whether or not a work falls under one of
the situations covered by Article 1, paragraph 1, letter (n) and Article 1, paragraph 4 of the
AVMS Directive.

This section also details, if any, the practice of the German Media Authorities in
terms of the verification of Article 1, paragraph 2 (discriminatory measures in the third
country concerned) and Article 1, paragraph 3 (the nationality of co-productions) of the
AVMS Directive.

Finally, it also details, if any, the sources used by the German Media Authorities,
the specific difficulties encountered in implementing Article 1, paragraph 1, letter (n) and
the way, if any, in which the German Media Authorities cooperate on this issue with the
national film fund (in this case, the German Federal Film Fund,®* administered by the
German Federal Film Board).2

5.7.2.1 Eligible nationality of European works

It should be noted that the German Media Authorities do not conduct ex officio monitoring
regarding compliance with the quotas for European works; instead, they request
commercial broadcasters to provide the figures on a regular basis. Usually, this is done via
the German Media Association VAUNET.®* The German Media Authorities then assess those
figures from the perspective of correctness and plausibility and on the basis of the
information available from programme supervision. In recent years, this assessment has
not revealed any non-compliance of commercial broadcasters with the requirements.

5.7.2.2  Nationality and discriminatory measures

The survey carried out for this mapping did not identify any legal provisions or relevant
practices in this regard.

8 www.die-medienanstalten.de/en/about-the-media-authorities/.
8 https.//dfff-ffa.de/en.html.

8 www.ffa.de/wir-ueber-uns.html.

85 www.vau.net/taxonomy/term/3480.
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5.7.2.3  Nationality and co-productions

The survey carried out for this mapping did not identify any relevant practices of the
German Media Authorities in this regard.

With regard to film funding, work that receives the BAFA certificate (referred to
under 1.1.1.3)) is considered “German” and therefore eligible for national funding. Article
41 of the FFG provides a list of criteria such as: the requirements for a registered office in
Germany; the final version of work needing to be either in the original German version or
in a version which has been dubbed into German; the requirement for a work to be
premiered either in Germany in the German language or as a German contribution at a
festival (with the shooting or post-production having taken place in Germany, an EU-
member state, an EEA country or Switzerland); the requirement for the director of the
work to be a German citizen or a citizen of another EU member state or an EEA-party or a
citizen of Switzerland, etc.2¢

Article 42 of the German Film Law relates to situations whereby co-productions
are split between a producer with a registered office in Germany and a producer from a
different country:

B under the European co-production agreement;

B under bi- or multilateral agreements;

B without any agreement (if the producer is registered in Germany and at
least 30% of the technical and cultural contributions are German, from an
EU member state, EEA-party or Swiss).

5.7.2.4  Other enforcement issues

N/A.

5.7.2.5 Cooperation between national regulatory authorities and film agencies

The qualification of a European work for the purpose of compliance with the AVMS
Directive is carried out by the German Media Authorities, independently of the German
Federal Film Fund.

8¢ |n this context, relevant web sites include:
=  www.bafa.de/DE/Wirtschafts_Mittelstandsfoerderung/Film_Technik/Filmfoerderung/filmfoerderung
node.html
=  List of co-productions agreements: www.bundesregierung.de/breg-de/aktuelles/filmabkommen-
415264.
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5.7.3 Issue of labelling

This section aims at identifying any relevant national practice regarding recital 35 of the
AVMS Directive according to which “the labelling in metadata of audiovisual content that
qualifies as a European work should be encouraged so that such metadata are available to
media service providers.”

There are no current measures in relation to the labelling in metadata of European
works, either in terms of legislation or practice.

5.7.4 Envisaged amendments to the regulatory framework
In the framework of the transposition of the new AVMS Directive, the relevant legislation

is currently under review. However, at this stage, no further information is available in
this regard.

5.7.5 Applicable requlatory framework

Primary legislation:

B German Film Law 2017 (Filmforderungsgesetz 2017).8
B [nterstate Treaty on Broadcasting and Telemedia® (Staatsvertrag fiir
Rundfunk und Telemedien).®

5.7.6 Studies, reports and researches

N/A.

8 www.ffa.de/ffg-2017.htm.

8 www.die-

medienanstalten.de/fileadmin/user_upload/Rechtsgrundlagen/Gesetze_Staatsvertraege/RStV_22 english_versi
on_clean.pdf.

8 www.die-medienanstalten.de/fileadmin/user_upload/Rechtsgrundlagen/Rundfunkstaatsvertrag

RStV.pdf
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5.7.7 Data compilation

This factsheet was produced based on data compiled by Bérénice Honold (Advisor to
CEO/International affairs) & Julia Piaseczny (Advisor European Affairs) FFA and Peter
Matzneller, Consultant Legal and European Affairs, Joint Management Office of the Media

Authorities.
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5.8 DK - Denmark - National legal summary=

5.8.1 Definitions

This section aims at identifying the relevant definitions of a work adopted as well as
identifying which categories of works are considered as audiovisual works.

5.8.1.1  Audiovisual works

The term "audiovisual works” is included in the definitions stemming from the Copyright
Act (please see under 1.1.1.2.).

5.8.1.2  Cinematographic works

The concept of “‘work”is determined in Article 1 of the Copyright Act (Ophavsretsloven). In
order to obtain protection as a work, the work must have “originality” (Vaerkshgjde) and
there must be a creative contribution behind the work, meaning the originality, under the
protection of this legislation.

Furthermore, the concept of a work also includes film works. Film works are
equivalent to cinematographic works and relate to “works being manifested by a procedure
analogous to cinematography, as can be found in the Berne Convention.”™' This concept
includes all kinds of film production, as well as television programmes, videograms, etc.

Pursuant to Article 1, paragraph 1 of the Copyright Act:

“The person creating a literary or artistic work shall have copyright therein, be it expressed
in writing or in speech as a fictional or a descriptive representation, or whether it be a
musical or dramatic work, cinematographic or photographic work, or a work of fine art,
architecture, applied art, or expressed in some other manner.”

% The factsheet on Denmark incorporates the feedback received from Marie Frank-Nielsen and Soeren F.
Jensen, The Danish Agency for Culture and Palaces and Secretariat for the Radio- and Television Board during
the checking round with the national regulatory authorities.

o1 www.law.cornell.edu/treaties/berne/2.html.
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It should be noted that the Copyright Act does not explicitly include audiovisual works,
but “work” corresponds to a film work. The decisive factor for determining whether a work
is considered as a film work is that the work is composed of moving pictures.

In addition, the Film Act includes a definition of the concept of “film”. The Film Act
states that moving pictures include any kind of filming and presentation, including
photographic films and videograms, except for television programmes and television
broadcasts. According to the Film Act, the concept of “film” can, relative to
the preparatory  work, alsobe extended to include multiple platform
productions according to a definition as per the regulations of the statutes defined by the
Minister of Culture.

Pursuant to Article 1, paragraph 2 of the Film Act:

“1. (2) "Film" in this Act shall mean motion pictures of any kind, irrespective of their mode
of creation or showing, including photographic films and videograms, with the exception
of television broadcasts.”

Furthermore, the Film Act recognises the definition on the understanding ofa
cinematographic work, in accordance with the European Convention on Cinematographic
Co-production:?

“For the purpose of this Convention:

The Term ‘cinematographic work” shall mean a work of any length or medium, in
particular cinematographic works of fiction, cartoons and documentaries, which complies
with the provisions governing the industry in force in each of the Parties concerned and is
intended to be shown in cinemas.”

5.8.1.3 Domestic works

The term “national work” is defined in the Film Act and in the conditions for support of
the Danish Film Institute which apply to all support schemes, in accordance with the
Communication of the European Commission on State Aid for films and
other audiovisual works (2013/C 332/01) which replaces and supplements the definitions
of the Film Act. The funding/support conditions have been approved by the European
Commission.

Pursuant to Article 17 of the Film Act:

‘(1) "Danish  Film" in this Act shall mean a film of which the producer is
Danish. Furthermore, the original language of the film shall be Danish, or the film shall
have special artistic or technical features which contribute to the promotion of film art and
film culture in Denmark.

(2) A "Danish producer” is understood to mean:

92 www.coe.int/en/web/conventions/full-list/-/conventions/rms/090000168007bd2d.
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1) any person holding Danish citizenship or resident in Denmark,

2) any limited liability company or private company registered in Denmark,

3) any central or local government institution,

4) any other company with limited liability domiciled in Denmark, including foundations
and societies, if the management and the majority of the members of the Board of
Directors hold Danish citizenship or are resident in Denmark, or

5) any foreign limited liability company or private company which has registered a
branch office in Denmark with the Danish Commerce and Companies Agency, or any
other foreign company with limited liability in so far as the branch manager holds
Danish citizenship or is resident in Denmark.

(3) Any film made in cooperation with one or more foreign producers and at least one
Danish producer (a co-production) may be regarded as Danish, provided that the Danish
and foreign financial contributions and influence on the production, as well as the artistic
or technical contributions by each party, are in reasonable proportion to each other.”

(4) The requirements regarding residence, citizenship, registered office, etc., in Denmark
according to subsection (2) shall lapse if required under international agreements,
including the Treaty on the European Union, the agreement establishing the European
Economic Area and the Agreement on a Joint Nordic Labor Market.”

The conditions of the aforementioned Danish Film Institute as regards support schemes
relate to:

“Terms for support for feature films valid from 1 January 2019:
6.2 The DFI's requirements on applicants’ and subsidy recipients’ nationality affiliation

In order to achieve funding from the DFI, applicants must meet the following
requirements:

- The applicant must be a producer or a production company who, at
the time of application and according to existing law, is domiciled in
Denmark, an EU or EEA member state or in Switzerland, and who has
documented experience with film production and has film production
as their main occupation.

- The applicant must be an independent producer. An independent
producer is understood to mean a production company or a producer
who is not under the majority control of a TV station or a VOD service,
either in terms of ownership or in business terms; cf. item 6.8.3,
second section.

- The applicant is legally represented by a producer who can
document being qualified for or has documented experience with film
production.

- The production company/producer who submits the application must,
at the time the DFIl awards the subsidy, run a business through
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Denmark by establishing a fixed place of business or similar in
Denmark in accordance with existing law.

In order to achieve screenplay subsidies as a screenwriter or director under the
Commissioner Scheme, the following prerequisites must be met:

- Regardless of their nationality and ethnic origin, the applicant must
be resident or live permanently in Denmark or in some other way have
a fundamental and significant association with and/or importance to
Danish cinematic art or film culture.

6.3 The DFI's requirements on the film production’s artistic and cultural association
with Denmark

6.3.1 In order to be awarded funding from the DFI, the film production must
contain a special artistic and/or technical aspect that contributes to promoting
cinematic art and film culture in Denmark.

In order to meet this requirement, the film production must be recorded in
Danish or in a Danish version, and/or the film production's main creative
forces and/or technical functions must, regardless of their nationality and
ethnic origin, be resident or live permanently in Denmark or in some other way
have a fundamental and significant association with and/or importance to
Danish cinematic art or film culture.

6.4 The DFI's requirements on subsidies for international co-productions

6.4.1 International co-productions are to be understood as film productions
that meet the criteria in the European Co-production Convention or in the
international co-production agreements and conventions that have been made
between Denmark and the country/countries with whom the Danish producer
collaborates on the co-production.

6.4.2 It is a prerequisite for achieving subsidies for international co-
productions that the application is submitted by the film production’'s majority
producer who must meet the nationality affiliation requirements mentioned in
item 6.2, and that the film production meets the artistic and cultural
association requirements mentioned in item 6.3, however, it is not considered
a requirement that the film production be recorded in Danish.

It is furthermore a requirement that the Danish co-producer, as a minimum,
holds the distribution rights to the film production in Denmark, in accordance
with the co-production agreement.”

European works

The definition stems from the Executive Order on programme production based on
registration and on-demand audiovisual programme services (Executive Order).

Annex 1 of the Executive Order defines European works as follows:
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“1. In this Executive Order, European works shall mean:
1) works originating in EU Member States,

2) works originating in European third States party to the European
Convention on Transfrontier Television of the Council of Europe and fulfilling
the conditions of point 3, and

3) works co-produced within the framework of agreements related to the
audiovisual sector concluded between the Community and third countries and
fulfilling the conditions defined in each of those agreements.

2. The application of the provisions of point 1(2) and (3), shall be conditional on works
originating in Member States not being the subject of discriminatory measures in the
third country concerned.

3. The works referred to in point 1(1) and (2), are works mainly made with authors and
workers residing in one or more of the States referred to in point 1(1) and (2), provided
that they comply with one of the following three conditions:

1) They are made by one or more producers established in one or more of
those States.

2) The production of the works is supervised and actually controlled by one or
more producers established in one or more of those States.

3) The contribution of co-producers of those States to the total co-production
costs is preponderant and the co-production is not controlled by one or more
producers established outside those States.

4. Furthermore, in this Executive Order, works that are not European works as defined
in point 1, cf. points 2 and 3, but produced within the framework of bilateral co-
production agreements concluded between Member States and third countries shall be
deemed to be European works, provided that the co-producers from the Union supply a
majority share of the total cost of production and production is not controlled by one
or more producers established outside the territory of the Member States.”

Categories included in the calculation of the share of European works

Article 7 of the Executive Order imposes the following obligation on broadcasters and
therefore excludes from the scope of the term “work” the following genres:

“Broadcasters shall endeavour to ensure that more than half of their transmission time
(excluding the time allotted to news, sports events, competitions and teletext services) is
reserved for European works.”

The Danish Film Institute considers all categories of audiovisual production as works, as
stipulated by the Film Act (as referred to under 1.1.1.2), irrespective of nationality or
origin. This is on the condition that the works have an artistic and/or cultural meaning
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from the perspective of applicable rules (Film Act, but also Film Agreements, Public
Service Fund, Legal Deposit Act, approved conventions and EU legislation, etc.)

Reference is also made to the European Convention on Cinematographic Co-
production (approved by Denmark), which also includes a definition of what is to be
considered a European cinematographic work.

Table 15. Definition of the main concepts in terms of the nationality of European works

No but it corresponds to the definition of a “film

Audiovisual works ”
work

Cinematographic works Yes

No, but there is a definition of “Danish film”,

Domestic works « ” -
producer”, and other criteria

European works Yes

Source: Danish response to European Audiovisual Observatory standardised survey

5.8.2 Nationality of audiovisual works in the framework of
the AVMS Directive and film legislation

Article 1, paragraph 1, letter (n) and Article 1, paragraphs 2 to 4 of the AVYMS Directive
provide a list of criteria to assess whether an audiovisual work can be considered as
European.

This section aims at identifying the way in which the relevant national body in
charge of monitoring the compliance of AVMS providers with the AVYMS Directive (in this
case, the Danish Radio and Television Board)®: assesses whether or not a work falls under
one of the situations covered by Article 1, paragraph 1, letter (n) and Article 1, paragraph
4 of the AVMS Directive.

This section also details, if any, the practice of the Danish Radio and Television
Board in terms of the verification of Article 1, paragraph 2 (discriminatory measures in the
third country concerned) and Article 1, paragraph 3 (the nationality of co-productions) of
the AVMS Directive.

Finally, it also details, if any, the sources used by the Danish Radio and Television
Board, the specific difficulties encountered in implementing Article 1, paragraph 1, letter

9 https://slks.dk/omraader/medier/.
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(n) and the way, if any, in which the Danish Radio and Television Board cooperates on this
issue with the national film fund (in this case, the Danish Film Institute).’*
5.8.2.1 Eligible nationality of European works

The Danish Radio and Television Board has previously successfully conducted the task of
reporting European Works to the Commission, and there have not been any issues with
regard to the assessment of whether or not an audiovisual work can be considered as
European. The Danish legislation in this area provides the Board with powers to ask
service providers for further elaborations on their reported European Works, but this has
not been deemed necessary.

5.8.2.2  Nationality and discriminatory measures

The survey carried out for this mapping did not identify any legal provisions or relevant
practices in this regard.

5.8.2.3  Nationality and co-productions

The survey carried out for this mapping did not identify any legal provisions or relevant
practices in this regard.

5.8.2.4  Other enforcement issues

N/A.

5.8.2.5 Cooperation between national regulatory authorities and film agencies
The qualification of a European work for the purpose of compliance with the AVMS

Directive is carried out by the Danish Radio and Television Board, independently of the
Danish Film Institute.

5.8.3 Issue of labelling

This section aims at identifying any relevant national practice regarding recital 35 of the
AVMS Directive according to which ‘the labelling in metadata of audiovisual content that

o www.dfi.dk/en.
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qualifies as a European work should be encouraged so that such metadata are available to
media service providers.”

There are no current measures in relation to the labelling in metadata of European
works, either in terms of legislation or practice.

5.8.4 Envisaged amendments to the regulatory framework

In the framework of the transposition of the new AVMS Directive, the relevant legislation
is currently under review. However, at this stage, no further information is available in
this regard.

5.8.5 Applicable regulatory framework

Primary legislation:

B Consolidated Act on Copyright®s (Bekendtgarelse af lov om ophavsret n°1144
af 23/10/2014).5¢
B Film Act” (Lov om film n°186 af 12/03/1997).%8

Secondary legislation:

B (Conditions of the Danish Film Institute to all support schemes in
accordance with communication from the Commission on State Aid for
films and other audiovisual works - 2013/C 332/01 (Filminstituttets "Vilkdr
for statte til spillefilm” gaeldende pr. 1. januar 2019).%°

B Executive Order on programme production based on registration and on-
demand audiovisual programme services (Bekendtgarelse om
programvirksomhed pd grundlag af registrering samt on-demand audiovisuel
programvirksomhed).1%

%https://english.kum.dk/fileadmin/KUM/Documents/English%20website/Copyright/Act_on_Copyright 2014 Lo
vbekendtgoerelse_nr._ 1144 ophavsretsloven_ 2014__engelsk.pdf.

% www.retsinformation.dk/forms/r0710.aspx?id=164796.

7 https://english.kum.dk/services/legislation/film/the-film-act.

% www.retsinformation.dk/forms/r0710.aspx?id=83975.

9 www.dfi.dk/files/docs/2019-01/Vilk%C3%A5r_SPILLEFILM _JAN_2019.pdf.

100 wwwen.uni.lu/content/download/31259/371386/file/Denmark_translation.pdf.
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5.8.6 Studies, reports and researches

N/A.

5.8.7 Data compilation

This factsheet was produced based on data compiled by Tina Berg, Special legal Adviser,
and Palle Dam Leegaard, Chief Advisor, Danish Film Institute.
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5.9 EE - Estonia - National legal summary::

5.9.1 Definitions

This section aims at identifying the relevant definitions of a work adopted as well as
identifying which categories of works are considered as audiovisual works.
59.1.1 Audiovisual works

Article 33 (1) of the Copyright Act defines audiovisual works as follows:

“(1) Audiovisual works are all works which consist of a series of related images, whether or
not accompanied by sound, and which are intended to be demonstrated using
corresponding technical means (cinematographic films, television films, video films, etc.).”

5.9.1.2 Cinematographic works

There is no such definition in the Estonian legislation.

Estonia uses the definitions of “cinematographic work” and “qualifying
cinematographic work”™ from the European Convention on Cinematographic Co-
Production.t02

5.9.1.3 Domestic works

There is no such definition in the Estonian legislation.

59.14  European works
Article 11 of the Media Services Act defines European works as follows:

“(1) An audiovisual work of European origin (hereinafter European work) is:

101 The factsheet on Estonia incorporates the feedback received from Tais Vakrodom, Chief Specialist of the
Communications and Media Services Division, Consumer Protection and Technical Regu